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ADVERTISEMENT 

TO THE 

SECOND EDITION. 



The importance of the question, discussed in the following 
pages, has induced me to add, in a new edition, ulterior con- 
siderations on this subject. The original publication is near- 
ly the same as in the First Edition, with the exception of 
what relates to the effect of the sentence pronounced in the 
Court of Arches. 

His Royal Highness the Duke of Sussex, upon reference to 
the date of the patents, appears to have received his several 
peerages a few months subsequently to the Union with Ire- 
land. It has been generally imagined that a power was re- 
served to the Crown of creating Peerages of Scotland and 
Ireland, in favour of the Royal Family. The respective acts 
of Union, however, contain no such reservation. A very 
nice question arises in the case of peerages created since the 
Union, in which the patent describes a dignity to be of a 
place in Scotland or Ireland, respecting the Imn by which 
they are to descend. The matter has been fully noticed in 
the ** Additional Considerations," and it has not been 
thought necessary to make any alteration, in this respect, of 
the former publication. 

It has been held, in a modem case, that the sentences of 
Ecclesiastical Courts can be only adduced as evidence, but 
not pleaded on the records of the Temporal Courts. The 
old law was otherwise^ and the point, perhaps, is not settled. 
In the preface, a replication has been supposed to set forth 
such a sentence, merely to illustrate a coUateral argument. 

Glasgow, 30th Nov. 1811. 
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The Royal Marriage Act, it is conceived, like 
any other statute, may be made the subject 
of a juridical dissertation, without exposing those 
who may have given their minds to a consid- 
eration of its provisions, to any charge of im- 
propriety in communicating their ideas, with 
respect either to the policy of that enactment, 
or to the extent of its operation. It is a mat- 
ter in which the Empire is interested, and which, 
perhaps at no distant period, is likely to involve 
questions of extreme importance. 

From long and assiduous rejection oh the 
provisions of the Royal Marriage Act, the Au- 
thor of the following pages has been induced to 
think, that upon the operation of this statute^ 
hasty opinions have been precipitately formed 
—fallacious impressions imbibed — and conclu- 
sions also adopted, without due consideration of 
^damental principles. Points have been assum- 
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edy either from an omission, or a deficiency of men- 
tal intrepidity occasioning a reluctance, to investi- 
gate the subject ; but which u[|pn more minute, 
careful, and unprejudiced examinatiion, may pen> 
haps be thought, if not altogether unfounded, 
at least involved in considerable dubiety, and 
to a certain extent to be clearly erroneous. 

The questions which arise upon the opera- 
tion of the Royal Marriage Act are not merely 
of ^eculatiye consideration. They are con- 
nected with events that have actually occurred^ 
They regard also the interests of parties under 
age, incapable yet of acting or thinking foj^ 
lliemselves, whose rights of inheritance neither 
have been, nor can be, yet determimedfr-wfao 
cannot be affected by any measures hitherto pur* 
sued either for their advantage, or to their pre« 
judice--rwho under the circuoistances are jnot 
concluded by any sentence which may have beea 
pronounced, in an ^^ parte proceeding against 
one of their parents, or by any understandingi^ 
relinquishment, or compact between both. They 
are infants, whose rights remain and must yet 
continue, as at the moment of tlieir birth, repos- 
ing in the sacred bosom of the law, ingremio le^ 
g-f^— open to future discussion— ^tiU capaUe crfbe- 
iag asserted before the {Competent taibunals of Uie 



IwA-^xtd which by a singular neceaBity tb^ 
must be conq^elled to ascertain, in order to d> 
tain their own ! liben^on, fkom the provisions of 
tbe Royal Mariiage Act i£sel£ 
^ Upon the li^ts of these infants there lias yet 
been passed no I4EGAL. AND finax< decision— rc^p 
4ainly noniein any court g£ temh^oslaju juaxsmc- 
TioN, in which alone their rights of inheritance 
i^an be ultimately, and authoritatively determin- 
^. The accuracy <^ the sentence passed ai» 
gainst one of their parents in the Court of Ardi» 
jes in England, and even if accurate, its concbisk^ 
pess in any proceeding instituted by the chiL* 
dren, are pdbits discussed in the following 
piges; but that sientence itself, when duly don- 
ludered, will be found not to extend to Ireland^ 
0r to defeat the claims even of the Lady against 
whom it passed, to the rank of an Irish Pjexa.- 
iins^ She could be tried, I iipprehend, for any 
felony only by the House of Peers. Let the 
most able special pleader advise, wiiat replica^ 
rtion in support of an indictment, to .a plea im. 
die part of this Lady, in abatement, stating 
jlxttt sbe was married in Italy according io^ 
iaw of the place to a Peer (»f Ireland, could be 
aflEbrded by the sentence of an English Ecclesi^ 
ftstical Court, against one only of the parties. 
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upon a British and not an Irish statute, declar- 
ing such a marriage void» if it existed at all, on- 
ly by the laws of Great Britain ! How can the 
sentence of such a Court, proceeding solely up* 
en such grounds, affect a daim of rank or inheri- 
tance in Ireland, under a marriage ceremony 
not solemnized within the limits of Great Bri- 
lain^ 

With such impressions, and under the preju- 
dices which have so long, and as the author 
liumbly conceives, so erroneously prevailed, he 
has felt it due to humanity, to the country, and 
above all even to the dignity and honour of 
ifBB Royal Family, candidly and spontaneous- 
ly to avow his sentiments to the world, £br t3i« 
consideration of others more competent to form 
nn accurate judgment. The matter is of public, 
not merely of private or individual concern. 
The discussion of it also is wholly separate 
from, and unconnected with, any professional 
situation in which the author has been known 
fwmerly to stand, with other and third parties ; 
but even in that situation he claimed a permis- 
sion, most graciously and honourably accorded, 
that he never should be called upon to act in 
any professional capacity connected with this 
question. At his own desire, he was excused from 
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holding any brief in certain proceedings upon 
this subject, which lately occurred in the Court 
of Chancery. 

In those proceedings, which attracted parti- 
cularly at the time the notice of the public % 

* It may not be improper, and it mhy indeed be expedient, 
to state the nature of these proceedings. In the general set- 
tlement of differences which had long subsisted between the 
par^its of these infants, it had been agreed to constitute two 
noblemen guardians of the children, with whom the Prince al- 
luded to covenanted to pay for their support certain annul-' 
ties ; and deeds had be^n executed to that eifect. As fiir at 
they rdated to the establishment of a right to guardiani^p^ 
they must have proceeded on a mistaken view of the law, and 
were obviously of no legal effect; since in the case of illegiti* 
macy, the right of appointing a guardian is vested not in tii^ 
parent, but solely in the Chancellor, the r^resentative of the 
King, in his character of parens palria. That his Majesty 
ahoidd be considered the common father of all children illegi* 
timate, is an idea which may excite in some a smile, but such 
is the law. It became therefore necessary, from that cmm* 
deratikm alone, and it was thought advisaUe for other reasons^ 
that a proper guardian should be appointed, ciqpable of r^u- 
lating, by ^o^ authority, what might be considered a suitaUe 
plan to be pursued, in the education of infants so pecuUt 
arly dreumstanced. With this view, therefore, a bill was filed,* 
projbrma^ on behalf of the infants, to make them actually 
wards of the Court, suggesting the deeds of provision, to which 
bill his Royal Highness was made, in the usual course of such 
praeeodii^p, with others a defendant. 

A reference upon this was directed to a Master in Chance* 
ry to consider of a proper guardian. Different persons were 
proposed ; and the Master having nvide his report, objections 
yftre taken to his selection. The question m\x)lviog nothing: 
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the writer of thig T'taict was not of counid; tuft 
he knows that they werq dictated by mptiveft of 
the most laudable solicitude, and institated un^ 

connected with the public in the administration of justice, but 
merely regarding the exercise of personal discretion upon l!te 
fitne^ of the individual proposed as guardian, the Chancellor, 
of his own accord, detennined upon hearing the inatter in pri- 
vate. The sdection was to be made between two noblemert 
of high rank and great respectability, of unimpeachable di»» 
racter; and I am satisfied the most strenuous advocate for p»> 
blicity of judicial proceedings will agree, that in a case involf^ 
ing no question of right either in law or in equity be twofl n 
any party concerned, the course adq>ted by his Lord^p wail 
vrise and proper-— consistent with Utat scrupulous de^ofom add 
(irofessional propriety, by which, in his judicial capacity, Lord 
Eldon (as will be admitted even by those the most opposed to 
his Lordship in poUtics) is on all occasions distinguished. 

The author of the following pages had not the honour of be« 
ing of counsel in the adjustment of the arrangement above nd» 
ticed* In the proceedings also before the Chancellor, under 
impressions of delicacy which many may think too refined^ 
he solicited to be excused from being called upon to discharge 
any professional duties; and having voluntarily declined, in the 
case even of a Prince, what to many would have been an -ob-^ 
ject of ambition, and what he might have held with unsullied 
honour, and with full liberty out oi Court as to the publication 
of any dissertation upon a point of law, he hopes he may be 
allowed to claim credit for the sincerity and the purity of mo* 
tive, in which these pages have been compiled^ 

Under these circumstances, however, he feels it incumbent 
on him to declare generally, from a knowledge of facts, that' 
a public hearing on that occasion before the Chancellor 
would have been not only perhaps desirable, but highly hon- 
ourable in its result to a Prince^ whose name lias been on so 
many occasions rankly and unjustly abused ; but whose casc^ 
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dtr iht ftdvide of persons holding asiiperior rank 
in the prbfession^ entitled to the highest consid- 
ei^oh and respect. 

if it were sufficiently knowtk^ and could mth proprietj be corii- 
municated, would call not so much (ot condemnation of any 
^tror, as for compassibn on Very peculiar and ahnost unpre- 
ce^nted misfortune. 

His Royal Highness it will be thought had in respect of 

ids children but two courses to pursue: to insist strongly on 

the validity of his connection, in favour of his issue, whilst 

hope was eittertsiined that it could be established— -and Ruling 

all reasonable expectation of success, to adopt those measures 

deeib^ by others, and very respectable persons, competent 

1^ mo6t ikccurately to advise, not' only necessary to the im- 

tttidikte W^l&re of his dffipring, but expedient for the future 

tfttbquiUity Of t!he state. If iil^diify couM be instituted, and 

It were necessary, into the conduct of this Prince Endowed by 

Mtare with Vei-y unconlmon abilities, and of ^hich the world 

ll^li^ld on a recent although melancholy occasion an emi- 

3Stot display, it would perhaps be found th&t, as to the first 

|koint| during a' long series of years his exertions were iii- 

4^e8s^t, and indeed, coifisidering his youth and the many a<- 

ble persons to whom he was formerly opposed, extraordinary. 

3bi the tatter p(Hnt, reasonable men will applaud the prudence 

^a father, but at the same time they will not condemn the laud« 

«Me zeal and honourable ambition of a mother, herself of no- 

Me origin, anxious, and possibly misguided in her maternal 

aoHcitude, to class her son on the right hand of the throne 

%ith Princes. 

It happened to the Author at a former period, between* 
persons involved in disagreements which, in proportion to 
Hie profiiiiquity of former connection are usually in such 
eases the more serious, to be charged on many occasions with 
y^ety import^iit commissions, and to be placed in situatiohs of 
great delicacy and embarrassment. It was his study aiwayi^ 
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The law, in its tender tegaa^ to persons under 
age, allows anjr individual to sue on their behalf 
under the denomination of a prochem ami; and 
I have not hesitated voluntarily to appear in 
that character, before the tribunal of public opi- 
nion. The unfortunate infants interested in the 
discussion, prejudiced as they stand in profes- 
sional opinion arising from what perhaps will 
appear to be professional error, cannot be injur- 
ed by an argument, for which neither they, nor 

on mich occanons to act conaistenUy with honour and fide- 
lity toirards his Royal Highness, and at the same time with 
the delicacy and respect which he considered due to a Lady 
whom that Prince had so long allowed to bear his Roya^ 
name, and on whose behalf he had so strongly challenged the 
consideration oi a lawful consort. He had also the satisfaction 
to know, that his conduct obtained not only from the parties 
themselves, but from their connections and even from the 
most exalted personages, equal approbadon^-by none was it 
ever more highly sanctioned and commended, than by his 
Royal Highness himself. 

This explanation has been due to that Royal personage: it 
has been necessary to obviate misconception with respect to 
the author himself^ and to the nature of this publication. 
He has also been happy to avail himself of an opportunity to 
remove an injurious impression, which he has found in many 
quarters to prevail, with regard to the propriety, of private 
hearings on the port of a Lord Chancellor ; and this he trusts 
be has done on the most satisfactory grounds. In the constitu- 
tion of the Court of Session in Scotland, such audiences on 
particular occasions are expressly allowed, and often adopted 
upon questions even of right w damage, of which an instance 
has recently occurred. 



their friends^ are at all responsible: they may 
be benefited. If it should not lead to the estab< 
blishment of their legitimacy upon principles 
of clear law; it may tend, by exciting atten- 
tic^n to the subject in the professional mind of 
£ngland, to ensure an adjudication hereafter, 
which, even should it he unfavourable, must be 
satis&ctory to themselves; inasmuch as it will 
be more solemn and conclusive, proceeding up- 
t>n deliberation, and adopted after the fullest 
discussion of the case. If these pages shall not 
tend to obtain for them honour, they must sue* 
ceed in procuring to them respect. 

The propriety of such discussion can hardly be 
a question. The matter cannot be too speedily, 
as well as too maturely considered, in order that 
if their character shall hitherto have been mis- 
taken, they may receive an education suitable 
to their rank-^that they may learn bow to dis- 
charge the duties, and maintain the dignity 
of their high station— »that by proper cultivation 
their minds may be directed to cherish a re- 
speet for the constitution, not perverted under 
the guidance of faction, nor led to entertain a 
secret wish of popular commotion as the only 
chance of obtaining public exaltation-^that it 

may be found by the tenor of their deport- 
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ment throughout all the social relations in 
which they may be placet}^ 

Sen$ere quid meps rite^ quid iodoles 
NuitHta fkustht sub penetralibus 
Possety quid AugusH patemus 
Inpuera^ anim^^ Nerones: 

on the other hand^ that if it be their misfprtune 
to be held not entitled to succeed to the Roy- 
al honours of those from whom they are born^ 
no false hopes may be suggested or entertain- 
ed; — that the question may be accurately de- 
cided at the proper period, in a manner to ob- 
viate detriment to themselves, and confusion 
in the state--that the country may experience 
hereg^fter no new convulsions, or witness a renewu 
al of the bloody scenes that have been acted 
at former periods of British history — ^that we may 
not again behold a monarch's favourite son, en* 
gaging first in rebellion, and afterwards dragged 
almost from the feet of a Royal unde whilst sup. 
plicating mercy by the manes of his departed 
father, to sufier on the scaffold an ignominious 
death — or the more tragic and heart-rending 
spectacle of a beautifulj^ pious, and unoffending 
female, cut off in the blossom of youth, and 
immolated a devoted and hapless victim of pa^ 
rental ambition. 






In this disfnHaioQ the Eoyil Fimity have 
themselves a iPQst importaiit mterest. That thqr 
should not he the first to recognize, and that 
they should be reluctant to admit, a doubtful 
claim, is not only natural, but properv^i-due in* 
^ee^ to their qwq dignity* }t is equally con- 
sistent, however, with that dignity, that the 
question should be fully, fiur^, and impartial* 
ly considered* If upon due investigation, which 
hitherto has not been instituted, both of the 
public law of Europe, and of the statute law 
of Great Britain, these infants shall he found en- 
titled to claim the inheritance of their parrats 
a^ children born in lawful wedlock, under an 
union legally contracted, and duly solemnized 
with the sacred formality of a religious rite, in a 
foreign and neutral tenitory*^rr-an union, which 
the English Ecclesiastical Court of Arches itself 
has not declared to be absolutely invalid; and 
which, whatever casual c^nion it may have sug. 
gested, it has not pronounced to be illegal, accord- 
ipg to the law even of Great Britain, by what it 
may be possible to deem a regular, final, and con^ 
elusive sentence-^these descendants of a Royal 
stocky deriving through both their parents, the 
blood of the most ancient Sovereigns, may be 
restored to that estimation, which in such a ease. 



;will be their lawful right— which the Princea 

of England must wish to procure, and the Bri« 

:tish nation are disposed to entertain, for every 

individual member in the Royal Family of the 

House of Brunswick. 

It remains only to be stated, and perhaps it 
: may be proper, formally to add a solemn assur- 
ance, that these pages have been written without 
the soUcitationy the knowledgCj the eJcpectaHon^ 
er Ike privity of my indivfdual^^mtli a view 
solely of promoting the ends of justice— -certain- 
.ly not in the idea of obtaining favour, in quar- 
tets where it is natural that it should be the most 
ambitioned — and yet under the impossibility 
of belief, (founded on a personal knowledge of 
the liberal and generous sentiments as well as 
of the devoted attachment to the law, which 
in those quarters have ever been conspicuous, 
.and have engaged so strongly the affections of 
the British nation,) that they can excite displea« 
sure or resentment. 

The argument has been rendered as simple 
as possible — ^the citation of authorities has been 
studiously avoided, and the author h^s shunned 
the idea of parade, or of affecting extensive re- 
"^arch* Authorities would only have perplexed 
persons not conversant with juridical pursuits; 
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and those capable of deciding upon the question, 
will be familiar with the sources, from which the 
argument has been adduced. It has been sought 
to compress the discussion— -to render the ques- 
tion plainly intelligible — ^and to rest the case 
upon settled, known, and fixed principles, both 
#f general and local jurisprudence. 
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The attention of the public has recently been 
drawn, to a consideration; of the Royal Marriage 
Ac^ in consequence of a report, probably with* 
out any foundation^ of a matrimonial union)Sta4> 
ed to be contemplated, between, a Prince of the 
ffiood' and fa^ very amiable English>Tlady o£ great 
fitttune, and^ of a certain precedence in society. 
All many years have elapsed since the passing 
of fthat enactment^ many, not accustomed to juri« 
£eal pursuits^ may. wish to become minute- 
ly acquainted with the provisions of that statute^ 

'' with its history, and with the extent of its le- 
gal effect. The investigation may not be unin- 
teresting to lawyers themselves ; more especially 
M upon an event, which recently had nearly tak- 
en place in the Royal Family, but which it is to 

[ l^^jboped will, not speedily oocur^ a point may 
pMaUjrikcim&'Upoo the Royal Masriage Act of 



great importance, on which the courts of West- 
minster Hall may be called upon to decide in 
the trial of an ejectment, or the House of Lords 
to determine, in a judicial capacity, a claim of 
succession to a Rotal Peerage. It may be an- 
ticipated, from the rank and connections even on 
the maternal side of the party interested, that 
such a claim would be advanced; and it is one 
which, when it shall arise, must be decided up- 
on, and cannot be compromised. The law ^- 
lows no surrender of a peerage, not even by the 
solemn conveyance of a fine to the Sovereign j 
still less by any other instrument of compact or 
agreement. 

It is therefore proposed in the following pages, 
to state the provisions of the Koyal Marriage 
Act— to trace its parliamentary history — and to 
examine its application to the particular case of 
a marriage solemnized, since it was enacted, by 
a member of the Royal Family and a British 
Lady, beyond sea, out of his Majesty's domi- 
nions, bona jidCy neither of which parties had 
departed the realm, with a view to evade the o- 
peration of this statute. 

The following is a copy of the Act: 

12 Geo. 3. c. 11. 

An Act far the better regulating the future Marriages of 

the Royal Family. 
" Most Gracious Sovereign, 
** Whereas your Majesty from your paternal affection 
^* to your own family, and from your Royal concern fin* 



" the future welfare of your people, and the honour and 
•* dignity of your Crown, was graciously pleased to re-* 
** commend to your Parliament to take into their se- 
*• rious consideration, whether it might not be wise and 
** expedient to supply the defect of the laws now in be- 
*• ing, and by some new provision, more effectually to 
" guard the descendants of his late Majesty King George 
** 11. (other than the issue of Princesses, who have 
" miarried, or may hereaftCT marry, into foreign fami- 
** lies) from marrying without the approbation of your 
" Majesty, your heirs or successors, first had and ob- 
•* tained; we have taken this weighty matter into our 
** serious consideration, and being sensible that mar- 
•* riages in the Royal Fdmily are of the highest import- 
<< ance to the state, and that therefore the Kings of this 
" realm have ever been intrusted with the care and ap- 
" probation thereof, and being thoroughly convinced of 
** the wisdom and expediency of what your Majesty, 
*^ has thought fit to recommend up(m this occasion, we, 
** your Majest/s most dutiful and loyal subjects,, the 
'* Lords Spiritual and Temporal, and Commons in this 
^ pres^it Parliament assembled, do humbly beseech 
■<« your Majesty, that it may be enacted, and be it enact- 
" ed, &C." That no descendant of the body of his late 
Majesty King George the Second, (other than the 
issue of Princesses who have married, or may hereaf- 
ter marry into foreign families) shall be capable of 
c^mtracting matrimony without the previous consent 
of his Majesty, his heirs or successors, signified undo- 
the Great Seal, and declared in Council, (which con- 
sent, to preserve the memory thereof, is hereby direct- 
ed to be 5^ ouit in tlie license and register (^ mav'^ 
riage^ and to be entered in the books of the Privy Cotm-^ 
cil)^ and that every marriage or matrimonial con- 
tract of any such descendant,, without such consent 
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first had and obtained, shall be null and void to all 
intents and purposes whatsoever. 

II. Provided always, and be it enacted by the au- 
thority aforesaid, That in case any such descendant 

. of the body of his . late Majesty King George 11. be- . 
ing above the age of 25 years, shall persist in his or 
her resolution to contract a marriage, disapproved 
of, or dissented from, by the King, his heirs or suc- 
cessors, then such descendant, upon giving notice to 
the King's Privy Council, which notice is hereby di- 
rected to be entered in the books thereof, may, at any 
time fi*om the expiration of 12 calendar months after 
such notice given to the Privy Council as aforesaid, 
contract such marriage, and his or her marriage with 
the person before proposed and rejected may b^ 
duly solenmized, without the previous consent of his 
M^esty, his heirs or successors, and such marriage 
shall be good as if this Act had never been made, un- 
less both Houses of Parliament shall before the expi- 
ration of the said 12 months, expressly declare their 
disapprobation of such intended marriage. 

III. And be it further enacted, by the authority 
aforesaid. That every person who shall knowingly 
or wilfully presume to solemnize, or to assist, or be 
present at, the celebration of any marriage, with any 
such descendant, at his or her making any matrimonial 
contract, without such consent as aforesaid first had 
and obtained, except in the case above mentioned, 
sh^, being duly convicted tiiereof, incur and sufier 
the pains and penalties ordained and provided by the 
statute of provision and premunire, made in the 16th 
year of the reign of Richard the Second. 

Such are the provisions of this Act of Parlia- 
ment| and it was occasioned by the marriage of 






the late Duke of Cumberland. It excited, dur- 
ing its progress througli both Houses, the most 
animated discussions — ^it was carried with a rapi- 
dity of which many members at the time com- 
plained — and with a pertinacity on the part of 
Ministers, which induced them to oppose, with 
one exception, any amendment from whatever 
quarter it was proposed. The following is a 
concise histoiy of its parliamentary transit. 

It originated in a message from the Crown, 
dated 20th February, 1772, addressed to the 
Lords in these terms: 
George R. 
His Majesty being desirous, from paternal 
affection to his own family, and anxious concern 
for the welfare of his people, and the honour 
and dignity of bis Crown, that the right of ap- 
proving all marriages in the Royal Family, (which 
ever has belonged to the Kings of this realm, as 
a matter of public concern), may be made ef- 
fectual, recommends to both Houses of Parlia- 
ment, to take into their serious consideration, 
whether it may not be wise and expedient to 
supply the defect of the laws now in being, and 
by some new provision, more effectually to guard 
the descendants of his late Majesty King George 
the II. (other than the issue of Princesses who 
have married, or may hereafter marry into foreign 
families), from marrying without the approbation 
of his Majesty, hi^ heirs or successors first had^ 
and obtained. G. R.*' 



On the 21st February a bill was brought inter 
the House of Lords^ and the royal mes9age was 
made the preamble of the bill itself. It was read 
a second time on the 26th February. Two ques- 
tions were proposed to the Judges. Four others 
•were moved but rejected, as during the progress 
of the bill was every amendment. It was read 
the third time on the 3d of March, when it was 
opposed vehemently by the Marquis of Rocking^ 
ham— proposed to be altered tofadly by Earl Cam- 
den — and obstinately supported by the Lord 
Chancellor, who is reported to have said, ** that 
*^ he confessed he had a share in drawing the 
** bill, and should be unworthy the situation he 
** was in, if he could not defend every clause, 
** every sentence, every syllable, every word, 
** every letter of it. He would defend every 
** part of it; and was free to confess, that he 
** would not consent to any amendment what- 
** ever*' — and every amendment proposed was 
accordingly negatived. 

The bill was sent on the 5th of March to the 
Commons, by two Judges. It was moved that it 
should be printed ; refused. The debates in the 
Commons were long and vehement — multifarious 
amendments were proposed, and all but one re- 
jected. The one received was suggested by Sir 
Fletcher Norton, substituting the Great Seal for 
the Sign Manual. One amendment, however, 
was moved of great importance, and it is pro- 



per to insert an account of what passed on the 
occasion. 

** March 18th, The Committee resumed. The 
debate was on the words, " except the issue of 
** Princesses married into foreign families." 
These words were said not to extend far enough; 
it might happen that some of the Royal Fami* 
ly might be sovereign Princes; in which case the 
act of an English Parliament should not direct 
them to apply to the King of England for his 
permission to marry; that, for instance^ the Bi- 
shop of Osnaburgh was a sovereign Prince ; and 
others of the Royal Family might marry foreign 
Princesses ; that 'therefore it ought to be " sub^ 
•• jects of the Crown of England.*' The Minis* 
try opposed this, as the word subject wtifi difficult 
to be interpreted— THAT the law .could not 

BIND PERS.ONS SETTLED IN FOREIGN COUNTRIES, O- 

therwise than as to the succession of the Crown * j 
but that it was right to except Princesses, whose 
children would follow the right of their father.'* 

* Ministers meant by this observation, that the only way ia 
which it was possible to legislate in a manner to afreet the mar- 
riage of Princes abroad, was to enact specially that their is- 
sue should be deprived of all right of succession to the Crown. 
Ko such clause was introduced, because the Ministers never 
contemplated the practici(bility of extending the Act beyond 
the jurisdiction of the British Parliament. The Act which 
they proposed was not to alter the succession of the Crown, 
but to prevent unsuitable matches of the Princes in Britain. 
The sons of his Majesty were then infants, and they could 
never go abroad but by the King's consent. 



•* It was answered, that as to the succession to 
the Crown, the issue of Princesses or Princes 
settled abroad was in the same predicament, that 
it might occasion great difficulties and dangers 
to the nation from a disputed succession, some 
complying with, and some without the fermali- 
tics prescribed in this Act. The question on the 
amendment rejected, 188 to 102/' — Debretfs 
ParUamentary Debates , voL 6. p. 190. 

We have here a distinct avowa], confirmed by 
the vote upon the division, that even in the con- 
templation of Ministers themselves, the Royal 
Marriage Act was not supposed capable (^ pre- 
venting the MARRIAGES OF PERSONS SETTLED A- 

BROAD. The general rule of public law is, that 
marriage is to be governed by the law of the 
place where it is solemnized — ^the only clearly 
excepted case, is that of fraudulent emigration 
for the mere purpose of legal evasion *. It was 

* The Gretna Green marriages have been held valid, and 
Tery properly so. The English marriage act does not extend 
to Scotland, nor does it create absolutely any personal incapa- 
cUy. English parties, on repairing to Scotland, do not change 
their allegiance; they only exercise a lawful right within that 
part of Great Britain, where it is allowed to be exercised with- 
out the restraint imposed in England. This is the true prin- 
ciple supporting the decision in the Case of Corapton v. Bear- 
croft, merely stated in Buller's Nisi PriuSy and which hais 
puzzled so many Lawyers in England. Froix» the circumstance 
that in Scotland the sentences of the Commissary Court upon 
marriage can be reviewed by the Court of Session, the learn- 
ed members of the Faculty of Advocates in Edinburgh possess, 
upon this 8ubject| great advantages over Gentlemen of the En- 
gliili Bar. 



impossible however, for the British Parliament; to 
impress a character upon the Princes of Bri* 
tain, which could attach upon them wherever 
they might remove. They are out of Britain 
Princes of the Empire^ and it was upon this con- 
sideration that Ministers saw the prudence of le^ 
jectii^ the words ^ subjects of the Crown of 
'' England/' 'How could ^ British Parliameat 
assume jurisdiction abroad, over Members of the 
German Empire? To constitute a character of 
incapacity concomitant upon the person wher- 
ever he may remove, it is necessary that it be or- 
dained by laws of all the states to which the par- 
ty may belong. This is a point of public law 
too clear to admit of controversy* 

Chi the 24th March, the bill was jread a third 
time and passed. In this stage of the pcooeed^ 
ing^ Sir Joseph Mawbey moved as an ametidment 
tQ •the' title of the Act, that these words should 
te addedy ^^ an Act for enlarging and estendmg 
^ tfi^ prerogatives of 4he Crown, and for the en* 
^^ CQuragement of adulter^ and fimication^ under 

the pretence of regidating the marriages of tfaQ 

Royal Family.*' It was of, course rejected* ; 

The sentimepts entertained by the minority in 
the House of Lords^'werb mot less str^iuousljr 
but miire delicately eiqiressed^ The ibUowing 
are protest^ totered; upon the journals of .thd 
House, andias; tfaey are imrititen with peculiar qh^ 
ecgy, amdVeoBtaiift a summary/ of all the argUf 
meats ladvMKsd against thr proceeding, tltey 
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are here inserted^ and are worthy of attentive 
pemsaL 

Die MartiSy 3° Martii 1772. 

The order of the day being read for the third 
reading of the Bill, intitled. An Act for the 
better regulating the future Marriages of the 
Royal Family, and for the Lords to be sum- 
moned. 

The question was put, whether the Bill shall 
pass. 

It was resolved in the affirmative. 
** Dissentient', 

** 1st, Because we think the declaratory prin- 
ciple in the preamble of the Bill to be without 
foundation in law (in the extent there stated), 
to be unnecessary for the avowed purposes of 
the Bill, and likely to be attended with very 
dangerous consequences, as that preamble does 
assert. That we are sensible that marriages in 
the Royal Family are of the highest importance 
to the State, and that therefore the Kings of this 
realm have ever been entrusted with the care 
and approbation thereof. 

*« The maxim here laid down. That because 
marriages of the Royal Family are of the high- 
est importance to the State, they are therefore 
entrusted to the Kings of this realm, is founded 
on a doctrine absurd and unconstitutional ; but 
which hereafter will have the force of a parlia- 
mentary declaration of law, the immediate tend- 
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ency of which is to create as many prerogatives 
in the Crown, as there are matters of import* 
ance in the State, and indeed to extend them in 
a manner as vague and exceptionable as had 
ever been dcme in the worst and most despotic 
periods in the history of this nation; and we ap- 
prehend that some future and even more dan* 
gerous use may be made of this preamble, as it is 
much more extensive than is necessary for any 
purpose avowed in the Bill. 

** 2dly, Because this declaratory preamble 
seems to justify the words which his Majesty has 
been advised (we think very improperly) to use 
in his message to his Parliament, whereby a pre- 
Togntive is assumed in an extent, for which nine 
of his Judges, in their unanimous opinion, deliv^ 
ered to this House, do not find any authority. 

** '^Sdly, Because, the term Royal Family being 
general^ and not quahfied by the exception of 
the issue of princesses married intofore^ fami- 
lies, seems to carry (very idly as we apprehend) 
the royal prerogative beyond thfce jurisdiction of 
the Crown, of Great Britain ; can therefore, as 
applied in the preamble, be warranted by na 
law, and is indeed contrary to common sense. 

•* 4thly, Because^ if this parliament^y deckt^ 
ration of law can operate in any degree as a re^ 
trospect (an operation against which we have no 
security by any thing contained in the Bill), it 
is pernicious and unjust; if it can have no^ such 
retrospect (as was asserted in argument by the 

B 2 
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friends of the Bill), it is then at best frivolous 
and unnecessary. 

** 5thly, Because the enacting part of the 
Bill has an inconvenient and impolitic extent, 
namely, to aU descendants of George the Seconds 
In course of time that description may become 
very general, and comprehend a great number 
of people; and we conceive it would be an in- 
tolerable grievance, that the marriages of so 
many subjects, perhaps dispersed among the 
various . ranks of civil life, should be subject to 
the restrictions of this Act, especially as it has 
been asserted in argument, and endeavoured to 
be maintained by the authority of the grand opi- 
nion given by the Judges in the year 1717, that 
the care and approbation of the marriage in- 
clude the education and custody of the person^ 
We fear that this extensive power would come 
in time to make many of the first familiesi in the 
kingdom totally dependant on the Crown ; and 
we therefore lament that the endeavours so 
earnestly used in the Committee, in some de- 
gree to limit the generality of that description, 
were not suffered to take ^flect. 

** fithly, Because a^ the line is too large with 
regard to the description of the Royal Family, 
so ,we think that the time of non-age for that 
family is also improperly extended. We con- 
ceive that the age of twenty-one year^ is that 
limit, which the laws of this country, and the 
spirit of the Constitution, have with great wis- 
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dom given to minority. It seems indecent to 
the Royal Family to suppose they will not be ar- 
rived at the age of discretion as soon as the lowest 
subject of the realm; and we cannot conceive 
but they may be as capable of choosing a wife 
at the age of twenty-one, as of being entrusted 
with the regency of the kingdom, of which by 
law they are at that age capable: we also con- 
ceive that the deferring their age of msgority as 
to marriage till twenty-six, is impolitic and dan^ 
gerouSj as it may tend to drive them into a dis* 
ordei^ly course of lifcj which ought the more to 
be guarded against in men of high rank^ as the 
influence of their ejcample is the most forcible and 
ejttensive. 

'^ 7thly, Because the power given by this Bill 
to a prince to marry after the age of twenty-six, 
having first entered in th^ books of the Privy 
, Council his intention so to do, for twelve calen* 
dar months, is totally defeated by the subsequent 
proviso, " Unless both Houses of Parliament 
shall, before the expiration of the said twelve 
months, expressly dccl^ire their disapprobation 
of such intended marriage.** 

" We think this proviso lays great difficulties 
on future Parliaments, s^s their silence in such 
a case must express a condemnation of the King's 
refusal; and their concurrence with such refijs- 
al may prove a perpetual prohibition from mar^ 
riage to the person concerned. 

** We conceive the right of conferring a dis- 
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cretionary power of prohibiting all marriages 
(whether vested in the Crown alone, as intended 
by the message, or in the manner now enacted 
by the Bill) to be above the reach of any Legis^ 
laturey as contrary to the original inherent rights 
qf human nature^ which, as they are not derived 
' from, or held under civil laws, by no civil laws 
whatsoever can be taken away. We freely al- 
low, that the Legislature has a power of prescribe 
ing rules to marriages^ as well as to every other 
species of contract; but there is an essential and 
eternal difference between regulating the mode 
in which a right may be enjoyed, and establish- 
ing a principle which may tend entirely to art'- 
nihilate that right. To disable a man during 
his whole life from contracting marriage, or, 
what is tantamount, to make his power of con- 
tracting such marriage dependent neither on 
his own choice, nor upon any fixed rule of law, 
but on the arbitrary will of any man^ or set qf^ 
tnen^ is exceeding the power permitted by the Di- 
vine Providence to human legislators. It is di- 
rectly against the earliest command given by 
God to mankind, contrary to the right of do- 
mestic society and comfort, and to the desire of 
lawful posterity, the first and best of the instincts 
planted in us by the Author of our nature, and 
utterly incompatible with all reHgion, natural 
and revealed, and therefore a were act of power ^ 
having neither the nature nor obligation of law. 
" 8thly, Because we conceive this Bill to be 
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pregnant with civil discord and confusion; it^ 
has a natural tendency to produce a disputed 
title to the Crown. If those who may be affect- 
ed by it are in power, they will easily procure 
a repeal of this Act, and the conflrmation of a 
marriage made contrary to it: and if they are 
not, it will at least be the source of the most 
dangerous party that can ejcist in any country^ 
a party attached to a Pretender to the Crown> 
^hose claim, he may assert, has been set aside 
by no other authority than that of an Act to 
which the Legislature was not competent, as 
being contrary to the common rights . of man* 
kind. Such a claim, supported as it may be 
hy peculiar hardship in the case, must as we con- 
ceive, at no very remote period, create great 
mischief and confusion. 

** Lastly, Because this Bill, which resorts to 
^uch harsh and unusual methods, at the same 
time provides for its own purpose very uncer- 
tainly and very imperfectly; for it secures no 
remedy against the improper marriages of Prin- 
cesses, married into foreign families, and those 
of their issue, which may full as materially affect 
the interest of this nation, as the marriages of 
Princes residing in the dominions of Great Bri- 
tain. It provides no remedy, at any age, a* 
gainst the improvident marriage of the King 
reigning, the marriage, of all others, the most 
important to the public. It provides nothing 
against the indiscreet . marriage of a Prince of 
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the Bloody being Regent at the age of twenty- 
one, nor furnishes any remedy agjiinst his. per- 
mitting such marriages to others of the ^iood 
Royal, the regal power fully vesting in him ^ 
to this purpose, and without the assistance of his 
Council t we cannot therefore, on the whole, 
avoid expressing our strong disapprobajtion of an 
Act, shaking so many of the foundations of law^ 
ireligion, and public security, for ends wholly 
disproportioned to such extraordinary efforts, 
and in favour of regulations so ill calculated to 
answer the purposes for which it is pretended 
they are made: and we make this protest^ that 
it may stand recorded to that posterity \ylHcU 
may duffer from thq . mischievous consequence^ 
of this Act, that we h^ve no pm;t iurth^ confu- 
sions and calamities brought upon, them, j[;>y 
rendering uncertaitt the succession of the Crown. 
Richmond FitzwiUiam Devonshire 
Abergavenny Stamford. Albemarle 

Portland Dorset Craven 

Abingdon Torrington John Bangor. 
Rockingham Milton 
•* Dissentient*, 

" Because the liberty of marriage is a natu-» 
ral right inherent in mankind. 

** Because this right is confirmed and enforc« 

ed by the Holy Scriptures, which declare mar-^ 

riage to be of divine institution, and deoy to 

none the benefit of that institution* 

<( Because the law of nature and divine ioati* 
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tutions are not reversible by the power of hu- * 
man legislatures. 

" Because there is a total difference between 
regulating the mode of exercising the right dok 
rived from the law of nature, and assuming or 
granting a discretionary power of taking it quite 
away. 

" Because, though we think it expedient and 
agreeable to the dictates of reason, that minors 
should not marry without the consent of their, 
parents or guardian^ and that such consent 
should be necessary to render their marriage 
good and valid, as it likewise is. in the exercise 
of all their other rights during the term of their 
nonage; it can no more be inferred from thence, 
that we acknowledge a right to continue such 
restraint throughout their whole lives, than that 
we acknowledge a right to keep men or women 
in a state of endlesa rfonage, which, unlesa in 
the case of idiots or incurable lunatics, would 
be absurd, unjust, and a manifest violation of 
the law of nature. 

" Because, if ^ perpetual restraint upon man*; 
riage, or power given to restrain ity without li* 
mitation of time or age, be contrary to the natu-f 
ral and divine laws (as we apprehend it to be), 
a law authorising such restraint, or conferring 
such a power, must be null and void in itself. ' 

** Because, in any case, where the right of 
succeeding to the Crown of these realms may 
eome to depend on the force or invalidity of 
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the power given by this Bill, an appeal made 
against it would probably bring upon the Royal 
Family and the nation all the miseries and hor- 
rors of civil war. 

** Secause, though the placing such a power 
ill the I^ing, with the interposition of both 
Houses of Parliament, is a better security 
against the abuse of it, that if it had been in- 
trusted to the King alone, yet it may be sq used, 
in corrupt or violent times, as to be made, in 
8ome cases, a perpetual negative on the freedom 
of nmrriage. 

♦^ Because, if the power be grievous, and con* 
trary to the inherent rights of mankind, the 
grievance is increased by the infinite number of 
persons over whom^ in the course pf time, it is 
Jtikely to extend* 

^^ Because we s^re convinced, that all the 
good purposes and objects of the Bill, which 
we have greatly at heart, might have been an- 
swered without giving that perpetuity pf res- 
traint over the freedom of marriage, which we 
think ourselves bound in (ronsci^nee to Pp- 
TOse. 

Temple Clifton Abingdpn 

Radnor Lyttelton Craven. 

** And, because the Bill is essentially wantinoi 
to its avowed purpose, in having provided no 
guard against the greater evil, the improper 
marriages of the princes pn the thiM>ne« 

Radnor/* 
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Such are the sentiments, solemnly recoiled. Of 
some among tlie most virtuous^ patriotic, and en* 
lightened noblemen of the age, taeh i^o had al 
heart the true dignity of the House of Bruns- 
wick. The people of England have generally 
concurred in the sentiments which they have ex* 
pressed. They never will be reconciled to the 
Royal Marriage Act, if administered und^r aA 
understanding, amounting to an exclusion of dl 
lawful association between the Royal Family and 
the generous and honourable blood of k spirited 
British nobility— forcing our Princes to form 
connections injurious to public example-— and 
condemning the amiable ai^ accomplished Prin- 
cesses oi £ngiand, to pine and languish in ^ i^« 
elusion more severe and less consoling, than that 
of a cloistered monastery* Tlie peopte of Eng- 
land may have their pi^udices, but they haVft 
not adopted those prevalent in a foreign coun- 
try, which look only to an equality in the num* 
ber of heraldic quarterings, and will abjure all 
honourable- alliance with the nH>st splendid vir- 
tues, and with femilies of distinguished celebri- 
ty, because, perhaps, some female ancestor of a 
remote degree, may have been less noble in de» 
acent^ akfaongh perhaps nnote chaste in conduct* 
Tliey are a people libers^ and high-minded, and 
they wfll tver rank the ancient Peers of Bri- 
tain, with Princes of the smaller German Sove- 
reigntiesi They have been accustomed to allian- 
MS with the Plantagenets, the Tudors, the Stta^ 

c 2 
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arts, with all the families that have swayed the 
British sceptre j and in the present degraded state 
pf Europe, they seek the renewal of those an« 
cient ties, which united to the throne of Eng- 
land, the former race of British nobles. Su,ch 
are the ideas of Englishmen, and from the na- 
ture of the British Constitution, as established at 
the Revolution^ they fear no evil from such inter- 
ipiarriages, but on the contrary, much benefit to 
ihe Crown and to the state. When they look 
round the continent of Europe, and behold its 
courts enslaved and prostrate, contending for 
the glory only of humiliation at the feet of a 
Corsican, ready even to prostitute their families 
to the ambitious lust of a tyrant who derides all 
laws whether human or divine ; they tremble at 
the idea of new foreign connections, or the in- 
troduction into England of modern continent* 
al depravity, and base subserviency to the man- 
dates of Imperial despotism *. They bear in mind 

* The Author wishes by no means to be understood, as mean* 
ing to insinuate any thing disrespectful of German connectioQ 
with the British Crown, or of the German Empire. 
- The connection of the Sovereign upon the throne with that 
country exhibits a bright instance, in a foreign Queen, of do- 
mestic virtue, of conjugal fidelity, and of religious example. 
Her Majesty has constantly patronized the industry of the En- 
glish nation. She has always distinguished by her protection, 
Bridsh females of virtuous conduct and exposed to the dan- 
gers incident to misfortune; whilst she has invariably excluded 
at all times from her court and domestic society persons, how- 
ever exalted in rank, of polluted character* This wQI not ob^^ 
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that the best Sovereigns of England have sprung 
from connection with British blood. What could 
equal, in the midst of a most corrupt aiid profli* 

ly be acknowledged, but long remembered by the people of 
England. 

Of German institutions and habits much also is to be said* 
To an English mind, with respect to matrimonial alliances^ 
they are irreconcilable. But the British Royal Marriage Act 
fiseems an improvement upon the absurdity, if such it may be 
called, of German principles. The law of the German Em- 
pire allowed to all the sacred liberty of marriage, depriving 
parties, in case of a dishonourable alliance, of civil rights. 
The scrupulous; and as it appears to Englishmen, the ridi- 
culous attention to purity of descent, in Germany, has arisen 
xiot so much from prejudice and habit, as from salutary and 
necessary regulations of family policy. The ancient establish- 
ments of provision for the nobility, require, by their old and 
fundamental constitutions, that proof be ihade, by all parties 
seeking admission, of equal descent. A mis-alliance there- 
fore precluding fiunilies from the benefit of such establish- 
ments, necessarily induced a discouragement of such connec- 
tions. The writer of these pages is himself a member of the 
German Empire, entitled by descent, under a patent granted 
for the services of his family to the House of Austria, to some 
ef its minor dignities. His family can also blazon the great 
desideratum of so many in Germany, the seize jifartierSf but 
yet he esteems more highly the consideration of an English 
Gentleman. 

But what has resulted from German strictness in supposed 
nobility of. blood? The degradation and annihilation of the 
German body. With a little mixture of British blood, they 
would perhi4[>8 have fought a better conflict; and it ii$ evin. 
ced by the conduct of one Prince, who the son of a Prin- 
ce88» British-bom^ alone, throughout the college of German 
Princeil^ has displayed spirit. It is obvious that I allude to the 
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gate court) ihc purity, the decorum^ the drgiii- 
ty of a well-born English gentlewoman, married 
to a Monareh^s brother t? What Princesses has 

PrittCe of Brunswick. The other Princes were the first to a-' 
dopt French principles, and the first also afterwards, to bend 
in abject submissiooy under the yoke of French dominion. 
Is it for such, or for their of&pring, we are to retain unalteTr 
€d the provisions of the Royal Marriage Act? Are such tliose 
who are to be preferred, in a contest for the daughters of Eng- 
land, to the sturdy race of British Barons ? 

f Ailrij t)uchess of York, first wife of King James IL and 
daughter of Edward Earl of Clarendon, Lord High Chan<^l- 
lor of fingland^ who having risked his life in Parliament, on 
behalf of his Sovereign Charles I. — ^having contributed to the 
fialvAtion of the Prince of Wales from the enemies of the 
throne— «nd having endeavoured, upon the restoration of that 
Prince, by die conduct of government upon principles Of law, 
and by the maintenance of constitutional liberty, to render 
Chai^les n. popular aUd respected by his subjects — as a reward 
for his aeal, his sufferings, his labours, and his services, was 
by t}ie same Sovereign, to whom he was so fervently devoted, 
but whom he scorned to flatter in his vices and extravagance, 
compelled to end his days in banishment ft'om his country and 
his friends, affording a noble example in the subject of honest, 
loyal integrity, and a melancholy instance in a Prince of weak- 
ness and ingratitude. The history of the Earl of ClarendOfi 
and of his sons, wHl evince how little danger is to be appre- 
hended, politically, from the connection of Princes with the 
daughters of British nobles. The Chancellor Was exiled — ^the 
second Earl pf Clarendon had the higher hohoui* of being Im- 
prisoned by the ministers of his own niece, in the TOwer 6f 
London, for a steadiness of attachment to principles of loyid-^ 
ty, and of sworn allegiance to a Sovereign, by Whom, not- 
withstanding his near affinity, he had himself been most itii* 
kindly and unjustly treated. To Kmg WiUiam, although life 
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£ngl2ind ever witnessed more amiable in private 
conduct, more unsullied in public reputation, 
and more devoted in the administration of go- 

fiusband of his niece, Henry Earl of Clarendon could be pre- 
vailed by no inducement or intimidation, to take the oaths* 
For |his reason, justice has not been dene to his memory hy 
that false, double, insidious, intriguing, treacherous prelate. 
Bishop Burnet, on whose superficial account of this pure aoA 
illustrious character, without examinatioQ or reflection, the 
public have, in general, been disposed to rely. Those, how- 
ever, who will peruse the state papers of this Nobleman, and 
which in the present moment are peculiarly interesting, will 
be convinced of his prudence, judgqaent, and very superior ta» 
lents. What a contrast is afifbvded, by the circumstaBce 
which I have stated, between the spirit and independence of 
an English Nobleman, and the dasterdly submission of the 
continental Princes, to a Napoleon! 

Had this excellent Princess lived, the revolution of 1688 
perhaps would never have existed, aa the necessity for that 
measure would not h^ve arisen. She ^nbvaoed, it is true, 
from conviction the Roman Catholic religion, in which she 
died; and she had previously been a most pious Protestant, 
observing even utkila mek the habit of auricular confession, 
at that time not laid aside even in the Protestant church, al- 
though now only formally recommended in the Bo<^ of Com- 
mon Prayer. Her attachment, however, to the constitution 
was such, fVom hereditary ]^inciples and from her fedings aa 
an Englishwoman, that she might have exerted her infiuenqe 
over her husband, however inconstant his disposition and li- 
bidinous even his habits, by which she might have prevented 
those rash and infatuated proceedings of a Sovereign after- 
wards misguided, betrayed, and ruined. 

It was lately stated in the English newspapers, that the mo- 

' ther (^this Princess was of low extracti<m. She was, on the 

eonlrav}*, a person of distinguished famUy, the daughter of Sir 
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vemment to the wel&re and liberties of their 
subjects, than the daughters of that virtuous 
Princess, Mary and Ann, successively Queens of 
England? 

Thomas Aylesbury. Indepaidently of the Lord Chancellor'r 
authority in his history, the author can vouch for the asser- 
tion, being himself descended frcMn an elder branch of the 
Hyde family, through Dr. Hyde Bishop of Salisbury, cousin- 
german of the Chancellor. He has in his possession, an au- 
thenticated pedigree of the Hydes, from the time of Henry 
ILL who at that period were seized of considerable estates m 
the county of Chester, and afterwards in Wiltshire. It may 
he satisfactory to the arUiquari/ to be informed, that Hatch 
House, Wilts, contiguous to Wardour Castle and to Fonthill, 
was their place of residence. It appears from the diary of the 
second Earl of Clarendon, that Queen Anne and the Prince 
of Denmark visited that place, and remained with the pro- 
prietor, in their way to wait upon King William and their Sis- 
ter. Upon the extinction of the male line in that branch of 
the Hydes, it came to the late Sir Henry John Parker of Tal- 
ton and Honington in the county oi Wanvick, (great uncle of 
the Author), and part of the estate is in his surviving daugh- 
ter. The house has been nearly demolished. In Honington 
church, upon the monument of the Lady Parker, daughter of 
Bishop Hyde, although she was in fact so nearly and honour^ 
ably related to the Sovereign upon the throne, it is simply, mo- 
destly, but elegantly inscribed, only that she bore a name in 
regia causa satis notum. It was the character of the Hyde fa-> 
mily to pride themselves, not upon the lustre of an adventiti- 
ous connection, but with the true spirit of English indepen- 
dence and loyalty, upon their own merits and sufferings in the 
Royal cause. 

They could be faithful servants of the Crown, but not its. 
mean and supple courtiers; and they did not owe their exalta-* 
tion to the caprice of courtly fayour, or to the success of |urt». 
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Tliat some restraint upon the liberty of mar- 
riage in the Royal Family should be imposed, all 
will admit ; and the great Earl Camden suggest- 
ed, in his opposition to the existing Act, a mode 
of proceeding more consistent with the religious 
ideas of England, and better calculated, per- 
haps, to attain the desirable end, by allowing, 
after a time for due reflection, the liberty of mar- 
riage, but depriving the party, in the event of 
an improper alliance, of civil advantages; apian 
approximating in a great measure to what pre* 
vailed formerly in the German Empire. 

M intrigue, but to their talents, their steadiness, and to their 

laborious exertions in the public service. The uncle of the 

Cbanceller had been Chief Justice of England. Three of the 

same family in all, two of them brothers of the Bishc^, were 

also Chief Justices. Sir Henry was another brother, amhassa* 

dor at Constantinople, and on his return beheaded by the re* ^ 

bels to Charles L ; and a circumstance occurred similar to whal f/J^ 

we hove witnessed in the present day, whilst one brother was 

Chief Justice, the other was Judge of the High Court of Ad- 

muraity. They were all equally noted by their devotion ta SflVi 

Royalty, at the same^time, by their attachment to Laberty and 

Id the Government of the Laws. 

It has long been the wish of the Author^ from hereditary 
respect to their memory as well as for the puWie information, ' 
to coUect and commimicate those pq)ers of the Hyde family, 
which have not yet appeared. The Houses of Buccleugh, * 
Queensberry, Jersey, Damley, and others, descended fr<Hn, 
or connected with that family, may possibly have many in their 
possession, and there are several not published, in the Bod- 
leian Kbraiy. The papers of the Earl of Rochester, the Lord 
Treasurer, are a diesideratum in the history of his tfme« 
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Let, however, the application of the Act to the 
case which has occurred, and to which allusion 
has been already made, be considered. It is that 
of a marriage solemnized at Rome, according to 
the laws of that country, between His Royal 
Highness the Duke of Sussex, and the daugh- 
ter of a Scotch Earl, a Ls^dy not only of rank, 
but of a descent highly illustrious; nearly allied 
also at the present day to a fapnily, who enjoyed 
in Scotland the reputation and privileges of Prin- 
ces of the blood Royal. 

As between that Lady and His Royal High* 
ness, the question is at rest; the connection has 
not only been declared illegal as between them- 
selves, by a sentence of the Ecclesiastical Court 
in England, but it has been dissolved by tnutufll 
consent. The Lady has agreed to abandon all 
claims t6 the name of His Royal Highness, as 
Duchess of Sussex, in consideration o£ which she 
receives a considerable annuity from His Royal 
Highness, and from the Crown. 

It is clear, however, that no agreement be» 
tween these distinguished parents can conclude 
the rights of their o£rs|>ringj and upon the de- 
cease of either parent, it wiU be open to their 
son to assert his legitimacy, either in an action 
of ejectment as heir to the landed estate of hk 
mother; or by a claim in the House of Lords, as 
heir to the several peerages vested in his Royal 
Father* tt will be also open to him to bring un- 
der review the sentence even of the Ecclesiasti- 
cal Court; and some stepi may be thought neces- 
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saiy indeed to ascertain the question of his le- 
gitimacy, as otherwise he will not be himself a- 
ble to contract marriage, with security that its 
validity might not hereafter be disputed. 

The Duke of Sussex is a Duke in England, 
Earl of Inverness in Scotland, and Baron of 
Arklow in Ireland. It the grounds be consider- 
ed on which any one or all of these dignities 
may be claimed, it will be thought, perhaps, by 
those conversant with the principles of public 
jurisprudence, that the case affords stronger ar- 
guments than are generally supposed to exist. 

L As to a claim which may be advanced of 
succession even to the Dukedom of Sussex. The 
case will stand thus. The parents can be proved 
by the records of the Court of Chancery, to have 
been married abroad out of the King's domin- 
ions * — they were domiciled or settled there, ao 

* There have been two distinct proceedings in the Court of 
Chancery, to which his Royal Highness the Duke of Sussex 
has been made a party. One has been already noticed* The 
other earlier in point of time, was in the case of a bill filed on 
the part of the Lady with whom the marriage was solemnized 
with his Royal Highness in Italy, to establish a certain deed 
of provision. In that bill, as well as in the deed of provision, 
the fact of such a marriage ia charged, and in the answer it ia 
lulmitted by his Royal Highness. These proceedings are there- 
fore evidence of the fact of marriage in any legal proceeding 
which may be instituted by the children; the law of evideng^ 
being different in cases regarding the parties to a marriage^ 
.«#nd i% fhose which relate to the right of ioheritance in ^e is- 

D 2 
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cording to what constitutes in the law of tibat 
country domicile — their marriage was sufficient 
to give them in Italy the status of married per- 
sons — thetf did not quit England and pass into an- 

No decree was pronounced in this suit, the matter being 
compromised, upon the interference of Mr. Pitt ending in ai^ 
arrangement, by which her Ladyship, independently of an an- 
nuity from his Royal Highness, receives certain pensions from 
the Crown. These pensions are charged not upon the people 
of England, but on the revenue belonging to the Crown from 
the West Indies. The enlarged and comprehensive mind of 
Mr. Pitt, did not allow him to consider the Lady as the mis- 
tress of a Prince ; but he is known to have thought that the 
case was one in which the public money might properly be ap- 
plied, as the marriage had been invalidated at the suit of the 
Crown, upon a principle of public policy. He considered the 
connection not as a meretricious union, but as formed in justi-; 
Jiahle douht^ under exciisabk error of the laiv; in a case of no- 
vel impression, on which no decision had occurred to guide 
the judgment either of the parties themselves, or of those by 
whom they might have been advised. He therefore thought 
the honour of the Crown, in its public and political character^ 
bound to make for the Lady a proper provision. The ideas of 
jurisprudence entertained by Mr, Pitt, extended beyond those 
limited notions which are usually imbibed in the office of spe- 
cial pleaders, or even from practice in an English court of e- 
quity^ more confined in direct jurisdiction, but more expand- 
ed in its general contemplation of juridical science, than the 
courts of common law. The provision enjoyed by this Lady, 
I fear, depends chiefly on the life of his Royal Highness the 
Duke of Sussex. With the private and domestic di£Perence|i 
of the parties, the public can have properly no concern. As 
fer as they have been made public, by judicial proceedings re- 
maining upon the records of a court, they will not only be in- 
duced, but certainly are at liberty, to form an opinion. It 
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other country y merely to evade any existing anii 
local 2^nx>— and the circumstances under which 
they met are precisely those, in which even the 
Ministers of the King in supporting the Marriage 
Act admitted, that its provisions could not 
APPLY. It has been already shewn, that the 
British Legislature neither sought nor was able 
to impress a character, which could follow Prin- 
ces of the Blood beyond the King's dominions. 
It could create no itinerant incapacity^ as will be 
further illustrated by subsequent observations; 
and it can be collected from the Royal Marriage 
Act itself, that its provisions do not apply to the 
case of a marriage solemnized abroad, out of the 
King's dominions. 

Let in the first place, the contents of the 
Act be reviewed. The message of the Crown, 
the preamble of the Act, and the first enacting 
clause, all clearly imply, that it was not con- 
templated by the Crown, or by the Legislature, 
to assume the right of legislating for foreign 

therefore is but fair to observe, that even the answer of his 
Hoyal Highness to the bill in this suit contained an offer, con^ 
mstent with assurances from the first moment of the separation, 
to make from the very limited means possessed by that Prince, 
what might be deemed a reasonable provision. If the public 
were aware of collateral and very delicate circumstances, con- 
nected with the proceedings, they would abstain from adopt- 
ing any opinion to the prejudice of either party. They would 
impute personally no blame either to the parties who instituted 
that suit, and certainly not to the party by whom it was con- 
tested. 
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eotintriest The parenthesis regarding the issue 
of foreign Princesses included all the cases, which 
then bad occurred, or were contemplated, of 
foreign establishment^ the male bi'anches of 
the Royal Families being at that time infants, 
ftnd the plan of their education iiot having been 
perhaps at that early period, an object of con- 
sideration. The parenthesis therefore could have 
been inserted with no other view than ea: mqjori 
cautela^ to preclude the possibility of doubt 
upon the subject^^to calm the apprehensions of 
foreign Princes^^-^nd to remove all impediments 
to any eligible offers from abroad ot marriage 
with the Princesses of England* It is to be 
construed not as an exception or proviso, of 
which it has not the form, but as a parliamen- 
tary declaration that the British Legislature did 
not imagine the possibility of legislating for se- 
parate and independent States *• 

An argument occurs, therefore, even upon a 
view of the preamble} but if attention be given 
to the enacting clauses of the statute, it can 
be legally implied from the language of them, 
that the Legislature bad solely in view marriages 

^ In a fonner note, I endeavoured to do justice to the exer* 
tions of the Prince of Brunswick. I will put this case. Sup- 
pose no mention had been made in the Marriage Act of Prin* 
cesses married abroad. His Highness has come to Britain^ 
Would any lawyer be fovmd to declare his Highness incapably 
either abroad or in this country^ to marry whom he may please^ 
or at all bound, as a sovereign Prince, by the Royal Marriage 
Act? 
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ifolemiiized within the British dominiOMi and 
not such as might be celebrated abroad. The 
first clause prescribes the form of license and re» 
gister of the marriage, directing that the conk 
sent of the king shall be therein recited^ and 
&e third clause imposes penalties on persdni^ 
assisting at marriages to which the Royal consent 
is wanting. How, it may be asked, could the 
Parliament of England prescribe the form of 
register to independent states, or impose penal* 
ties upon foreign subjects? Under these circuni- 
stances, therefore, which so strongly imply that 
the Legislature had not in view marriages solem- 
nized beyond the British dominions, it may be 
contended that nothing less than an express pro- 
vision in the Act, extending its effect to such 
marriages contracted abroad, can take away the 
operation of the general rule of publid law, 
which declares that the validity of the marriage 
contract is to be determined by the law of the 
place where it is solemnized, bona Jide^ and 
not of that, to which the parties belong. Re- 
strictions against marriage, whether contained in 
private compacts or Acts of Parliament, are to 
be construed strictly, and in favour of natural 
right. This is a sound and received rule of cod- 
stniction ; and to a statute which contains almost 
an absolute prohibition of marriage, the judges 
of the land must naturally feel di&qposed to al- 
low but little favour. It is impossible they should 
seek to extend its operation. 
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' -I have made the preceding observations^ not 
because I have thought them necessary, but to 
shew that in the absence even of odier argu- 
ments, much may be collected from the wording 
^ the statute, as importing that the Legislature 
had not in its contemplation the event, which has 
subsequently occurred. Had it sought to extend 
its effect byond the British dominions, it would 
have adopted a course of Legislaticm widely dif- 
ferent, and it would have enacted, that, *' If any 
** descendants, &c, other than, &c. should con- 
** tract matrimony beyond sea without the con- 
** sent of the Sovereign, then, and in such case, 
^ the issue of such marriage should not be en- 
^ abled to take,.&c, by descent, any inheritance 
*' whatever within this realm/* This was, in 
such a contemplation, the only mode of enact- 
ment consistent with principles of public law; 
but it has not been adopted, nor was it intended. 
The following considerations, however, appear 
of a nature to decide the question. 

The Elector of Hanover is a Sove:reign Prince, 
acknowledged as such by Great Britain. He has 
an ambassador at the British Court; and His Ma- 
jesty is viewed by the law o( England in two se- 
veral and distinct capacities. He is independent 
even of his own Crown. He might make war 
and conclude peace with himself; and he is to 
be considered, in the contemplation of public ju- 
risprudence, as one independent Sovereign with 
his family visiting the dominions of another. 
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The privileges of a visiting Sovereign, and of hi$ 
family, are ascertained by the law of nations, 
and well known to all diplomatists. Upon these 
principles, therefore, it will plainly appear, that 
the Princes, as sons of the Elector, are not sub^ 
Jects of the Crown of England j and the Ministers 
of 1772, were aware of the circumstance. They 
owe at most but a local allegiance, and from th^ 
moment when they depart the realm that allegi- 
ance ceases. Their rights in Britain may be tak- 
en away, if they do certain acts abroad, by posi- 
tive and express enactment ; but they cannot be 
subjected, any more than a Frenchman, to any 
personal incapacity of acting, out of the British 
dominions*. A more clear proposition of public 

* It must be kept constantly in mind, that the object of th« 
Royal Marriage Act was not to establish pains and penakie$f 
not to deprive persons of any right to succession or of inherits 
l^H^) bfit merefy to prevent marriage. It could prevent mar- 
riage pnli^ uiUhin its jurisdiction. AQd it did not seek, or pre- 
tend to efiect that, which it was aware, and must indeed be 
presumed tp have known, was impossible. Credit must be 
given to the Legislature for having understood the first prin- 
ciples of public law — and the Act mus|; be expounded consist- 
enlly with thosie principles. Where lAerefore a marriage ha9 
actually taken place ovt of Britain^ it would be contrary to thp 
spirit of the statute, and certainly not authorised by the word- 
ing of the enactment, to deprive the issue of a marriage actuaU 
ly had, of the right of inheritance or succession. I again re- 
peat, that the object of the Act was to prev^fit marriage, an4 
:iiot to defeat the right of succession in parties actually mar- 
ried. If the marriage jn this case be invalid, its illegality must ,. 
arise from another law^ than from a local enactment within 
the limited jurisdiction of the British Legislature. \ 

£ 
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law cannot be stated; and for a British Parlia- 
ment tq attempt to impose, out of its jurisdiction, 
prohibitions of acting and personal incapacities, 
upon the subjects of an independent state, espe* 
cially the sons of a foreign Prince, is the most 
monstrous invasion of the law of nations, which', 
short of violent aggression upon the lives and 
properties of a people, can be contemplated. It 
is an absolute impossibility. It cannot be ac- 
complished ; and I am satisfied, that if all the 
diplomatists of Europe, and all the learned fa* 
culties of Jurisprudence throughout the world 
be consulted, they will unanimously concur in 
the accuracy of this position. 

Let the case be reversed, and let it be sup- 
posed that the Marriage Act had not been pas- 
sed in England, but that a similar regulation, ip^ 
sissimis verbis^ had been established in Hanover* 
Would the Ecclesiastical Court of England, upon 
a suit of jactitation, instituted to have set aside 
the marriage of the late Duke of Gloucester, 
have allowed counsel even to read the Hano- 
verian enactment, as in the least connected with 
a marriage legal in the country where it was so- 
lemnized? And yet what is the superior autho- 
rity of the British Parliament? 

It will be thought, perhaps, by jurists, that co- 

gent arguments have been adduced, which it 

may not be easy to answer, even as regarding 

a succession to the English honours of his Royal 

. Highness the present Duke of Sussex. 
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How. will the case b^ met? The sentence^ H 
wiUh^ |[w4,of the Ecclesiastical Court ia England, 
will be coiwrlusiv^ ^idencc of illegitimacy, in a 
proceeding raised by the issae of that connection. ' 
It will be qpeQ, however, to a revision of the 
Ecclesiastical Court itself at the suit of these in* 
faiHs, it may be appealed against, ea; debito jus^ 
titUff and even afterwards reviewed, ea: gratia^ 
vndeir a commission. It is a principle of the can* 
on law that '' sententitia lata contra matrimonium 
^ mmfuam transibit in remjudicatam.** 

From the case of the Duchess of Kingston it 
should appear, in the opinion of the Judges, that 
m the eases where such sentences have been held 
1^ the Temporal Courts conclusive, " the par* 
^ ties to the suits, ot at least the parties against 
*^ whom the evidence was received, were parties 
" to the sentence and had acquiesced under it, 
^ or claimed under those who were parties and 
*• had acquiesced." " Where" says the same 
ppipion, " in civil causes they found the que&- 
^ tion of marriage directly determined by the 
«< Ecclesiastical Courts, they received tlie sentence 
" though not as a jpfea, yet as a proof of the fact, 
" it being an authority accredited in a judicial 
" proceeding by a Court of competent jurisdic- 
" tionj but still they received it upon the same 
" principles, and subject to the same rules by 
" which they admit the acts of other Courts.^ 
" The judgment of a Court of exclusive jurisdic- 
" tion, directly upon the point, is conclusive 
^ Upon the same matter between the same parties^ 

^ 2 
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^^ coming incidentally in question in another 
" Court for a different purpose. But neither the 
** judgment of a concurrent nor exclusive juris- 
*' diction, is evidence of any matter to be infer'' 
** red by argument from that judgment.^* The 
Duke of Sussex was no party to this litigation- 
he was not heard during its pendency — ^he was 
at the time of the sentence beyond sea — and he 
did not acquiesce in it at the time when it was 
passed. 

The Lady also, against whom alone the suit 
was instituted, was at the mercy of the Crown 
f^-depending upon its bounty~-whoHy in its 
power— ^-liable to a criminal prosecution at 
its instancer-^and she actually received about 
the time, a pension from the civil list of 
j?1200*« It should seem also, from the pro- 

^ This pension, from the deductions made at the public 
(yfficesy amounts I believe not to j£900 per annual. OuQ 
would have thought that those, whoever they might be, en- 
trusted with the direction of the suit on the part of the 
King, from a regard to the honour of the Sovereign, and 
even from motives of policy, in a cause so novel and im- 
portant; especially if they conceived the point to be in fa- 
vour of th^ Crown, would have enabled this Lady to inoke 
the defence that she might be able to allege. At all events, 
having obtained a decision agreeably to the wishes of the 
King, one would have expected, that they should have dis- 
charged at once the expenses, which she had incurred upon 
this occasion. It is, I believe usu^l, ev^ in oas^ of pri- 
vate individuals, and where a charge, is alleged against an 
unfortunate feniale of having violated conjugal fidelity. Evei^ 
an adultress is sent free into the world, dismissed from 
the Court, only under the pressure of ignominy and disgrace. 
1^ Yet such was th^ conduct of those, eiit^\Mi!U&.\>^\:aftM.^Yi%i^ 
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ce^dings themselves, that a full defence was not 
made; but at all events, evidence competentL 
on the part of the issue, is afforded by the re- 
cords of Chancery, sufficient to prove the fact of 

with the superintendence of this suit, that what would have 
been done by the agents of a Gentleman possessing only a 
moderate estate, was on their part wholly, and I will add, 
scandalously omitted. Posterity will not believe, although 
it is a fact too notorious to the present generation, that (in 
the absence and withotd the knotvledge of His Royal Highness^) 
tiiis Lady— herself the daughter of an Earl — herself the de-^ 
scendant of ancient Princes — herself a member of a family 
also sovereign — ^the consort twice wedded, as far as religion 
could establish the union, to a Monarch's son — ^was for the 
expenses incurred in defending a claim, which it was fair in 
her to assert, and due to her own honour, and that of her chil- 
dren to maintain — arrested, and dragged with her infant 
son, to the common receptacle of a Sheriff's Officer! 
The fkct is upon the rolls of the High Court of Chancery, 
and while the sufferings of Jane Shore live only in tradi- 
tional remembrance, what was endured by this Lady, must 
continue, until the latest ages, indelibly on record. When 
such fEicts as these exist they should be stated — they cannot 
be too loudly reprobated — and when persons can be found 
thus to abuse the confidence of Majesty, they should be 
hunted out, dragged from behind the throne, and branded 
with the infamy, such acts of tyrannical oppression deserve. 
The same persons, who could Allow the omission of that, 
which the respect the writer of this note so warmly feels, 
on all occasions, for the honour of the Royal Family, 
induces him the more strenuously to stigmatize, whilst they 
advised the keeping the Duke of Sussex beyond sea, and 
the delay until so late a period of his establishment, suf- 
fered this Lady to remain in England, with no other provi- 
sion than the miserable pittance above stated, 

I have 
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the foreign marriage, and that it was agreeable 
tQ the laws of the place; a Circumstance not sup<> 
posed to be proved, but not disproved^ in the £c« 
clesiastical Court. 

I have adverted to these circumstances, because they 
hear Juridicalli/ upon the argument. Under such circum- 
stancesy and in the case of a poor, weak, defenceless woman, 
opposed to the whole power of Royalty, without adequate 
means to protect her rights, still less to bear the diaige of 
an appeal, hardly able to maintain her own subsistence-^ 
without friends, countenance or support — under theheaiy 
resentment of the King — and under the terror of an indict- 
ment, involving the punislunent ^ of total forfeiture of goods 
** and estates, imprisonment at the King's pleasure, and not to 
^* be relieved even if starving** — a punishment which some should 
seem inclined to have inflicted, even without a due conviction 
of the laiv^— 4nd in a case where from the records of the Court 
itself it should appear that evidence was kept back — ^that un* 
der such circumstances a single member of a British House of 
Peers, whatever may be thought upon the merits of the par- 
ties or the validity of the marriage, should consider the sen- 
tence pronounced by the Court of Arches to be conclusive, I 
humbly conceive to be impossible* 

It may be necessary to observe, in order to prevent an im- 
pression which would be as injurious as k would be unfound«- 
ed, that in the moments of her deepest distress, the natural 
benignity which so strongly characterizes the Prince of Wales, 
was conspicuous^ in his solicitude and frequent interposition, 
for the comfort of this Lady. She experienced attention from 
other members of tlie Royal Family, and from none more, in 
later periods, than from a Prince distinguished by his person- 
al dignity, delicacy of sentiment, and steadiness of deportment, 
his Royal Highness the Duke of Kent. It may be proper for 
the writer to repeat the assertion contained in the preliminary 
observations, that not an individual, but the printer^ has an^* 
knowledge or contemplation of this publication. 
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Such circumstances tend to prevent the con* 
sideration of the sentence as a final and conclu« 
sive bar to the claims of the issue. But there 
exist other, and as many may think, very solid 
objections to this sentence, as evidence at all, 
against the children. 

As evidence, in what regards the marriage in 
Italy, it is in itself defective. The libel in the 
suit charges two marriage ceremonies to have 
taken place, and it prays of the Court judgment 
of nullity, as against both. Tlie Court in its sen- . 
tence finds the marriage in England proved^ but 
the^Sfc/ of the marriage abroad not to be proved, 
by what it seems to consider necessary evidence. 
If then, the existence of a marriage ceremony, 
solemnized abroad, were not established satisfac- 
torily before the Court, any opinion pronounced 
upon a point of law, with reference to such a 
marriage, must be considered extra-judicial. Un-.' 
til the fact of such a marriage ceremony was 
clearly proved, with all the circumstances under 
which it was solemnized, there existed no case 
calling for the judgment of the Court, upon a . 
point of law. Such a judgment would only be 
an hypothetical opinion upon an imaginary sup^ 
position of facts, not a judgment upon a case 
actually before the Court. But, after all, it an- 
nuls the marriage, not absolutely but only jp^r* 
tially^ declaring it invalid, not by the law of the 
Church, nor by the law of nations, but by tliQ 
law of Great Britain, only a part of the British 
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dominions! and not competent to prescribe re- 
gulations binding even upon sul]gects in other 
parts of the British Empire. 

The case may be assimilated to the sentence 
of a foreign Court of Admiralty, which upon 
a question of neutral property should not de- 
cide clearly upon the fact of neutrality, but on* 
ly on some local regulation, or a speculative 
theory in regard to marine law. Would any of 
the able gentlemen accustomed to the lead of 
causes at Guildhall, at the trial of an action 
upon a policy of insurance containing a clause 
of warranty, attempt to set up such a sentence as 
evidence conclusive? As previously observed, 
the opinion of the Judges in the case of Hie 
Duchess of Kingston expressly states, that 
** neither the judgment of a concurrent or ex- 
** elusive jurisdiction, is evidence of any matter 
*• to be inferred by argument from that judg- 
" ment.** 

IL As to the Earldom of Inverness. The 
succession to this Peefage must be determined 
by reference to the law of Scotland' That sys- 
tem has adopted, to a greater extent than pre- 
vaib in England, the doctrine of the canon 
law, especially in the legitimation of children 
by subsequent marriage ; and it is a principle of 
the canon law, that although a marriage be 
invalid, yet if the parties have contracted with 
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each other, or even one of them, bona fide^ 
without a knowledge of an impediment, or in 
^*>i8take of the law, although the marriage it- 
self be unlawful and invalid, yet the issue shall 
"^ot be considered under such circumstances il- 
^^^itimate, but entitled to inherit from their 
t^arents. The point has lately been much dis- 
<^iissed before the Court of Session t. It depends 
I>iincipal]y upon a passage in the works of the 
learned Craig. Should it be ultimately settled 
Ihat the humane principles of the canon law 
a.pply to Scotch succession ; it should seem that 
the case of the young person for whose benefit, 
without solicitation or the privity of a single in- 
dividual, these pages have been written, (as for 
an interesting youtli, who may suddenly be left 
an orphan, without support or subsistence, ex- 
cept from the generosity of those to whom he 
is related), would come within that rule. He 
is the issue of parents who sought not to evade 
a law of known and certain operation — who 
met and married in a foreign country, without 
the aid and assistance of English professional 
advice — who, upon referring to the British Mar- 
riage Act, must have been induced by the ex. 

f The writer of this Tract has been of late occupied in pre- 
-paring a legal publication, comparative of English and Scotch 
Law, m many points of Civil Jurisprudence, with a view to 
asiist the ld)ours of those, who may hereafter be desirous of 
introducing improvements into the several systems, as they at 
present exist, in b^th countries. 
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tract of tlie debates which I have already quoted, 
to conceive, that it could not apply to the cir- 
cumstances of their situation — and who, upon 
consulting any foreign jurist, among the learned 
civilians and canonists with whom Italy a- 
bounds, would be fortified in a belief, that any 
incapacity created by a British statute, in the 
case of a Prince of the German Empire could 
not be entire, concomitant upon his person in 
a separate and independent state, but only ob- 
tain as to the contracting of matrimony wi^m 
the limits of its confined jurisdiction — ^who under 
such circumstances married in a pardonable mis- 
take, not in a wilful transgression of the law— • 
whose union might be a disappointment of mar- 
riage, but not a criminal and illicit connec- 
tion— -subjecting them only to a privation of 
civil rights, not exposing them to the inculpa- 
tion of moral guilt — entailing upon their issue 
not the dishonour of bastards, but the respect 
which public commiseration will ever extend 
to those,' bom under the auspices of religious 
rites and not sprung from the hot-bed of vice, 
who if they cannot claim the inheritance of 
honour, will not have to sustain the infamy of 
any ignominious reflection attaching on the mis- 
fortune of their birth. 

III. As to the Barony of Arklow. This is aa 
Irish, not a British question, to be viewed, dis- 
cussed, and decided, upon local, separate, and 
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distinct grounds. The question as far as this 
Baromf is concerned^ but only so Jar, must 
be determined by the law of Ireland. It 
may be thought beyond the possibility of doubt 
or controversy, that the son of his Royal High- 
ness will be entitled, not only to claim the Ba- 
rony of Arklow in teland, but throughout the 
"whole united Kingdom, to bear the arms, and 
€ven the name of GUELPH. The Royal Mar- 
xiage Act being a British, and not an Irish sta- 
tute, it can have no operation in a question of 
succession regarding Ireland. The sentence 
of the Ecclesiastical Court in England, if in 
such a case receivable at all as evidence, from its 
nature, and from the language ia which it is ex- 
pressed would be a NULLITY. The Barony 
of Arklow will therefore descend, and be held 
by the same sacred and secure title, under which 
an amiable Prince*, descendant of the un- 

* All Dukes are Princes. I have aUuded to this case, from 
its approximation, in other respects, to the present. The dukie* 
dom, however, of Buccleugh would be held good, I conceive, 
even in England, had it been an English dignity; since I be- 
lieve the patent contains limitations to the heirs of the Duchess. 
The attainder therefore of her husband, could, I aj^rehend, 
'm such a case, not affect the claims of her issue, as th^ would, 
have occasion only to name their father in their pedigree, not 
claiming any Tight Jrom or through their attainted parent The 
limitation, I believe, is similar to that in the patent granted tq 
Sir William Howard and his Lady, of the barony of Stafford, 
claimed by the family of Jemingham, under which there were 
created several estates tail in two several dignities, the law of 
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fortunate Duke of Monmouth, holds the Duke^ 
dom of BuccLEUGH— ^under which a noble Lord, 
an English Peer, enjoys notwithstanding a Bri- 
tish act of attainder, tlie ancient Irish Earldom 
OF Obmond t— under which more especially, 
a noble Earl, declared in England by a formal 
decision of the House of Peers incapable of 
succession to the English Earldom of Anglesey, 
holds the name of Annesley, and the honours of 
Valentia. These are cases directly in point, 
cases solemnly adjudged, cases from which the 
present cannot be distinguished; and without 
subverting fundamental principles in the law of 
inheritance as to the Irish Peerage, of the Barony 
of ARKLOW, and the name of GUELPH the son 
of the Duke of Sussex cannot be deprived. 

This may be a consolation to the party, 
should the claim not succeed to the Dukedom 
of Sussex. The question might be argued with 
reference to the marriage performed even in 
Great Britain; and doubts may be entertained, 
at all events cogent argunvents adduced, pro- 
ceeding upon grounds which to many may not 

England allowing no joint-tenancy or coparcenarship of an 
honour. The principle, on which the grant of the patent of 
the Stafford barony proceeded, was similar to that of the dig- 
nity of Buccleugh, to preserve a peerage to both Ladies and 
to their issue, by any subsequent ^usbands. 

f It is a most singular coincidence, t^at tlte Earl of Ormond 
is also Baron Arklow, and his motto, Depressus EXTOLLORi 
ip Englis}i, Depressed f I am exalted.rr-fD^lf^'ctt^s Peerage J, 
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yet have occurred, (but of which the author 
of this tract is fully aware), against that part 
of the sentence passed by the Ecclesiastical 
Court, which even relates to that marriage. It 
is sufficient, on the present occasion, that the 
c^ase has been considered, as it arises upon the 
irnarriage solemnized abroad. I therefore shall 
Cionclude the present investigation, by submit- 
ting to the review of the readers what it has been 
sAttempted, however imperfectly, to offer to their 
oonsideration in the preceding pages, as con- 
Tiected with the principal question— the general 
validity of the marriage under which these in- 
fants have been bora. 

In discussing the question respecting the 
Dukedom of Sussex, it became necessary to 
consider the nature and extent of the Royal 
Marri^e Act, — to contend that it was not 
the intention, or within the competence of the 
British Parliament, to create an incapacity in 
the descendants of George the II. disabling them 
from contracting matrimony in any foreign coun** 
try,— and to shew that it has not provided a- 
gainst such an act. To many it may appear 
to have been clearly established upon a review 
of tlie history of that statute, of its several claus- 
es, as well as upon a consideration of the funda- 
mental principles of public law, and of the po- 
litical character with which the British Princes 
are invested, even in their relation towards the 
JBritish Crown, that it was neither sought by 
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Parliament, nor 'possible under the wordings dT 
the Royal Marriage Act, to annul any marriage 
solemnized in a foreign country. 

Such, it has been shewn, was not in the view of 
those who framed that statute, according to their 
own admissions; and even if they had enter- 
tained that view, they have not drawn its claus- 
es in a manner, by which it can be possible to 
accomplish such a purpose. There were cmly 
two courses, if they had aitertained the view 
which in feet they actually disclaimed^ that they 
could pursue; the one is that which I have al- 
ready stated, the depriving the issue of a foreign 
marriage, from the right of succession in Britain ; 
a inatter clearly within the competence of Par- 
^ liament, if it had contemplated to provide a- 
gainst the effects of such a marrriage. The o-^ 
tlier would have been to declare the incapacitjf 
of contracting matrimony, not in the descen- 
dants of George II. but in the subject with 
such descendants. Had the Act of Parliament 
declared, that no subject of his Majesty should 
be capable of contracting matrimony with any 
descendant of George II. such an incapacity 
would have followed perhaps the party, upon 
the principle that nemo potest ea^uere patriam^ but 
the 12 George IIL has created no such incapa- 
city, and it has imposed one only on those, to 
whom it was aware, and of "whom also it was at 
the time declared^ that it could attach only lo- 
cally in Britain. 
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If any inconvenience have arisen (and how 
it should be thought to exist in a case where 
it is impossible, according to British ideas, to 
consider the dignity of the Royal Family dis- 
paraged by a connection, in which will be found 
to flow the blood of ancient British Sovereigns % 
the same blood indeed as that, through which 
the House of Brunswick itself was called to the 
British Throne, it is difficult to imagine,) it has 
grown out of the enactment itself, and it was 
foretold at the time when it was passed. 

The defect, if such an expression can be appli- 
ed on the occasion, is not in the expression^ it is 
in the substance of the Act. It cannot retrospec- 
Hvebf be remedied — ^it cannot be the subject of 
any declaratory explanation, except indeed to 

* " The first Earl of Dunmore was Lord Charles Murray, se- 
cond son of John Marquis of Athol, a^d of Lady Amelia Stan- 
ley, by whom the sovereignty of the Isle of Man, and the ba- 
rony of Strange, came into the Athol family^ Althougli he 
was the first Earl and brother to the first Duke of Athol, he 
was the sixth in descent from John first Earl of Athol, uterine 
brother to JAMES II. KING OF SCOTLAND, and son of 
Queen Jean a Princess of tlie Royal House of PL ANT A- 
GENET, and great granddaughter of EDWARD IIL KING 
OF ENGLAND. 

** This Charles first Earl of Dunmore was the sixth in descent 
ironi.Maiy Queen dowager of France, the beautiful dauo^hter 
of Henry VII. 

" By his great grandmother Charlotte of Orange-Nas- 
sau, whose mother was a Princess of tlie House of BOUR- 
BON, his Lordship was nearly related to several of the 
CROWNED HEADS IN EimOFE.''^fDebretrs Peerage. ' 
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eonfirtn tlie validity x)f this marriage. There is 
nothing on which a declaratory act, seeking to 
invalidate it, can operate. It would be in op- 
positioh to the principle of the statute which it 
would seek to explain — ^it would be altogether a 
new and prospective enactment— it could have 
no relation to any past occurrence — ^nor could it 
divest the parties of arty existing rights. 

Those rights must be determined by the Sta- 
tute, as it stands. Of those rights the parties 
can be deprived, only by an e^ post facto law; 
and such a law no Prince, (especially one so 
distinguished^ as the Prince Regent, not only 
by a veneration for the constitution, but by a 
spirit of liberality, magnanimity, and by his af» 
fectionate regard to all branches of his kindred) 
would ever imagine or desire — such a law no 
minister would be found to propose^ — atid to such 
a law no British I^arliament would ever consent. 
It would be contrary to all precedent, and an 
atrocious violation of the fundamental principles 
of justice. 

I have thus endeavoured to advocate the cause 
of these infants, or rather to state the grounds 
on which that cause when it shall arise must be 
discussed, If not decided } and in addressing my- 
self to those, who may have perused with atten-^ 
tion what I have written, I would conclude in 
the language of that great orator already quoted 
in the motto to this dissertation. '^ Totam hanc 
*' causam solus peroravi. Ante hoc tempus error 



49 



** in hac cauia, atque invidia versata est. Si in 
** aliis parum firmamenti et parum virium veri- 
** tas habeat ; in hoc falsa invidia imbecilla esse 
** debet. Si quam opinionem antea comprehen- 
** distis, si earn ratio convellet, si ratio labefacta- 
bit, si denique Veritas extorquebit: ne repug- 
netis, eamque animis vestris aut libentibus, aut 
aequis remittatis. Non de unius municipis 



** fortunis, sed de totius municipii statu, digni- 
^^ tate, commodisque omnibus, sententia est la- 
*' tura. Levate hunc aliquando, tot annos in 
^^ falsa invidia periculisque versatumj qui nunc 
^* primum post illam flammam, aliorum facto et 
^' cupiditate excitatam, spe aequitatis erigere ani- 
*'mum, et paulum respirare coepit. Satis diu 
^* fpit in miseriis, satis multos annos ex invidia 
" laboravit. Nobilitatem illam inter suos, 

" LOCUMQUE A MAJORIBUS TRADITUM SIC TUETUR, 
^ UT MAJORUM GRAVITATEM, CONST ANTIAM, GBATI- 
** AM, LIBERALITATEM ASSEQUATUR/' 
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In the former pages I confined rtiy ohiertationt to tlie 
consideration of the marriage solemnized bjr his Royal 
Highness the Duke of Sussex beyond sea, and I sought 
ta danonstrate by a reference to the Royal Marriage Act 
itself, to the public political character, and to the immtl* 
nities of the British Princes, that such a marriage i$ 
not affected by the provisions of that statute, or with* 
in the scope of its enactment — that it was not in the o- 
riginal contemplation either of the Crovn or of Pailii^* 
ment, to extend the Royal Marriage Act beyond the Bri- 
tish Aominions* 

The advisers of the bill, it has been shewn, distinctly 
Asdaimed any sudil intention* Hiey were the first to 
diedare that sueh* a proceeding would be impracticable: 
and they even opposed an attempt made by some to ex* 
tend its operation. When pressed to introduce the tab* 
pressions, ** subjects of the Crown of England," they 
Opposed die amendment, and in their opposition divulg- 
ed the doubt which they seem to have entertained, respect- 
ing the efficacy of the law that they proposed. The 
whole se^ns, on their part, to have been contemplated in 
the view merely of intimidation, and of deterring par^ 
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ties from a proceeding, which if adopted could not be 
prevented. The parliamentary history of the statute con- 
firms throughout this imagination. 

The same history contains much additional elucidar 
dation. It is stated, in the report of the debates which 
I have quoted, to have been admitted by several mem- 
bers, that they voted in support of the measure princi- 
pally to gratify the personal wishes of the Sovereign: 
and it was, perhaps, solely in deference to those wishes, 
that Ministers themselves proposed the measure. How- 
ever that might have been, it must be assumed that in so 
important a matter, likely to be so vehemently opposed, 
urged so rapidly, and with such little deference to th6 
pjnnions of those, whom under any other circumstances in 
a case of such magnitude and of general interest they 
would naturally have been disposed most to respect, it 
was the result of much previous consideration and de- 
}iberation, within the interior of the cabinet 
.. It therefore becomes natural to contemplate the nature 
pf their deliberations ; which ended in the Royal Message 
to Paiiiament, and were the foundation of the Legisla- 
tiye proceeding under discussion. 

. The Ministers of 1772 had to consider. First, The per- 
sonal wishes of the Sovereign upon a subject relating to 
his own feelings— ^Secondly, What it was wise and escpe^ 
dient to adopt and to recommend, upon a principle of 
public policy — ^and TTiirdly, What it was practic^e a* 
greeably to the laws of public jurisprudence to accom- 
plifih* , s . 

I. As &r as the personal feelings of his Majesty ex- 
tended, it must be presumed that they had in view sole-, 
ly to prevent disparagement, and to maintain a controul 
over his family*. The feelings of the Sovereign had re- 
cently been excited by the marriage of his Brother, and 



l^ the disooirerj, that however the Royal prerogative 
might invest him with a right of approving marriages in 
the Royal Family, yet if any member of that family 
married contraiy to such approbation, or without requir- 
ii^ it, tne marriage itself oould not be invalidated* 

IL Upon grounds of pubUc policy, some regulations 
regarding the marriage of the Royal Family were be* 
come inihq)ensible. The Royal Family had been express- 
ly excepted out of the 26 Geo. 2 c 33. on this princi- 
ple, I should conceive, that they were independent, as sons 
<rf* the Elector, of any British enactment regulating marriage 
^— no other motive can reasonably be assigned for tlie in- 
tzoduction of such an exception. Th^ might be mar- 
ried in a mcNnent, in any place, and by any minister; even 
a matrimonial contract had almost the validity of a mar- 
riage ceremony — and followed by cohabitation, would 
amount to actual marriage^ To establish some restrio- 
tion was, therefore, not only of expediency but of ne. 
eessity. 

• 

IIL How, under these circumstances, were Ministers to 
succeed? To allow marriage, debarring the issue in case 
of disparagement from the right of inheritance: or to 
prohibit matrimony itself, as far as the prohibition of. Par- 
liament would extend. The first object would not have 
ipet &e wishes of the Soverdgn, and mi^t have intro- 
duced much confusion in the state. The persons for 
whose marriages it was thus proposed to prescribe regu- 
laticms, might have made a momentary sacrifice of any. 
right of succession upon the altar of love; or in the case 
of £E»nales, have voluntarily abandoned it for the enjoy- 
ment of domestic ccmifort and of public respect attached to 
oomiubial engagements* To have debarred, however, 
ibe issue under such marriage from any succession,^ 
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WBi d nuifter of the mort •erious importaiKe. I'o ae* 
complith fudi a disherison ^ xomM kcpoe been neceaary 
also to have repealed the siaMe, by itshidk ihe Hkmte o^ 
Bmnfwick holds its tiik to the Craam^ settled upon the 
Electress Dcwager (^ Hanaoer, andthe heirs of her body 
being pratestants. To have excited a questicHi <^ su^h a 
Bature, at a time when Aere existed a fereigii ckmi- 
ant to the throne, ivould h&fe been a measure lugUy 
imprudent I and the parliamentary entail, in fimmr of liie 
heirs of tlie body of the Electress, is a limitation to dioso 
persons as foreign and independent ^IMnces, yiot as to 
subjects of the British Crown owing to It aD^ance» 
Upon failure of issne in his presoit Majesty, the late 
Dukes of Qloocester and Cumberiand would hare didmed 
as heirs, not to his Majesty as to the person last seited of 
the Crown, but as heirs of the body of the Eleetress be- 
ing protestants. Hieir rights of succession were inde" 
pendent of the King* He could by r^ pra^ogatm ir^ 
•training the pne from marriage, and allowing it to an- 
other, give a preference; and thereby defeat or annul 
their contingent remainder, and spem successionis^ under a 
fiihdamental law of the British monarchy; nor could 
Parliament ftsdf, without expressly altering die statute 
settling the succession of the Crown, invest the King 
with such a prerogative. 

In omtemplating a prohiUtidn of marriage, the tSU 
nisters of his MiE^est^r must have found thems^ves beM| 
on every side with diiHculties. They must have been S^ 
wUre of all the considerations stated in the preceding pa- 
r^raph: it distinctly appears that they actualtf ^aoere a- 
ware, that the King^s sims and brothers were not proper^ 
Jy sH^ls of the Cramn of Enghnd^ but <^ a sovere^n^ 
J^Yigfiy and independent prime^ bom undee dreymstaniCe^ 
exempting them, by the law of nations, even freai loeat 
to tb^ British Qrowni^ and eo cctevinced we«^ 



4li«y of thifl Irntli, that they exposed the attempt to de* 
(9cr^ them in the statute as such subjects. They also 
knew, that if they prc^osed a bill without miy notice of 
persons married abroad, a general alann would be ex* 
cited U{km tlie continent* • "Hiey would have had to ex* 

* In the course of the proceedings occasioned by the illness 

«|f his Majesty, during the last winter, many observations 

were made upon a paper delivered to Mr. Perceval on behalf 

of the Princes. That paper was not thought by some to be 

j udiciousy and the word *^ protest'' might have been omitted^ 

i¥Qt from any impropriety in diat expression, but because the 

instrument itself was not sufficiently formal. ^ The Duchess of 

Savoy entered ^ solemn protest against tlie act of Parlia-^ 

iQent by which she was deprived of her right of succession 

to the British Crown: it was formally notified in a notorial 

act to the Chancellor, and to the Speaker of the House of 

Commons. All the Princes, however, have an interest under 

the entail, created in favour of the heirs of the body of the 

Electress Dowager of Hanover. They have not a right of 

actual enjojrment during the occupancy of the throne, but 

diey are authorized to interfere as remainder merty when the 

ri^ts of the monarchy are concerned or endangered. They 

should have communicated not with Ministers, who were in 

a manner Jmcti officio^ but have transmitted .their vormal 

PROTEST to both houses of Parliament. 

The principle, however, on which the Princes proceeded, 
was a principle truly CONSTITUTIONAL. It was the 
pondple adopted by WILLIAM THE III. It wad the on- 
ly principle on which I have always justified, and even ap- 
plauded the conduct of that Prince, and of the daughters of 
King James 11. in the conduct which they pursued at the 
revolution. With the liberty of the subject, the existence 
of the monarchy in 1688 was ENDANGERED. They had 
an interest, both public as wrfl as private, in saving the rights 
of the people, and the CROWN, The people looked to tiiem 
. for the preservation of both, and should similar c!rcui)Sfltancev 



pect remonstrances from Denmark, from Sweden, Scobi 
Holland, from Brunswick, from Wirtembiirgb, from all 
the powe^ of Eurcqpe — ^and they anticipated that the in- 
troductioii of a clause, in the express form df a proviso 
or exception, would have been held equally obgecticm^ 
able as an omission, if not more excepticmable, since it 
would have implied the diallenge of a right to r^uhte 
the marriage of foreign Princes. To have declared bjr 
express terms, in th^ proposed oiaetment, that th^ con- 
templated not the possibility of preventing marriages bo- 
yond sea, would have taught those, whose marriages they 
sought to prevent, the means of relieving themselves from 
its operation real or imaginary, whenever they might 
think fit to withdraw out of British jurisdiction* 

Under these impressions, difficulties, and perplejdtieff, 
they devised the Royal Message, which they afterwards 
cautiously introduced into the Royal Marriage Act itself^ 
worded in a manner sufficient to evince, that the Bri- 
tish Legislature did not mean to arrogate a right of pre- 
scribing regulations in the solemnization of marriages by 
foreign Princes on the continent, still less to impose on 
them a personal incapacity of c(mtracting marriage 
That the British Legislature should have sought to de* 
clare foreign Princes, because descended of George IL 

ever again occur, I trust the people of the united kingdom 
will find in all ages, among the next heirs of the Crown, e- 
cjual patriotism and equal spirit. As long as the limitation of 
the Crown to the heits of iJ^e body of the Electress Sophia 
shall subsist, so long will those descendants, whether Princes 
er' Peers oS. Parliament, natives or foreigners, male or female 
personages, agreeably to precedent, to the usage of nations, 
and to the ideas of public law as received throughout Eiurc^, 
be entitled to declare their sentiments de jure^ and in equity • 
to be heard, upon any point which may concern the funda- 
mental rights andprivUeges of the BRITISH MONARCHY.. 



jncwpahle of oontracting matrimony, and that their ma« 
pimanimk ooiitracts should be void to all intents and pm^ 
po$t$ mhaieoerf imless with the consent of the King, sig- 
nified under the Chreat Seal, and declared in Council, 
would be a siqiposition truly monstrous. To refute 
it would be a waste of words; but I will put the case 
that the Duke of York had not parted with his sovereign- 
ty of Osnabni^, that he had a son, and that he married 
that son without asking the King's consent, either to a 
Britiib subject or to a fcnreign Princess, heiress of a fb* 
seign empire. Would it be contended that the issue of 
such a marriage would be illegitimate — should we have 
attempted to refuse an ambassador from such a Prince-^ 
or in case of failure of issue in the line of tlie Prince of 
Wales, would any lawyer pretend that such son would 
be deprived of succession to the Crown, as heir of the 
body of the Electress Dowager of Hanover? 

Having thus endeavoured to shew, independently of 
the parliamentary declarations made on the part of Mi- 
nisters, that they could not have imagined tlie preven- 
tion of marriage by a descendant of George IL, being a 
Prince of the Empire, on the continent, I shall endea- 
vour to pursue the investigation of tlie subject by juri- 
dical argum^it. 

The title of the Act is of some impoitance. It is en- 
titled an Act ** for the better regulating the marriages of 
the Royal Family y^ not for new modelling the successkm 
of the Crown. The Royal Message recites die prerogative 
of the King m this respect f: the Message recommends 
to Parliament only the rendering the prerogative more 

f That prerogative is the right of approving^ not of pre* 
Pienting. Charles II. appr&oed the two matches of his nieces, 
in opposition to the wishes of the Duke of York. The Judg- 
es found omly the right to cara and approbation* 
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e&ctuat^-tbe Parliament has iiuieited the mtesMige m 
the statute— it professes to proceed solely upon thitt rcn 
oommaidatioii — it has adopted its reamno^, admittiag 
its egqiediency, and therefore I cottceire the statute is to 
be espoimded according to that Message. In this poai^ 
tioii 1 am warranted by the case of IxNrd Petrc, v. the 
Postmaster Cieneral, decided after a bill of exccptioiis 
in the Exdbequer chamber upon the act regulating the 
Parliamentary privilege cf franking letters^ in which the 
Judges hdd certain expressions in the preamble refer- 
ring to the pre-existing usage, as autliorising diem to 
decide contrary to clear unequivocal words of enactment^ 
contained in the body of the statute \ 

* This case is reported by Messrs. Puller and Bosanquet, 
and also in a distinct publication by the Author. It was a 
question upon staL 4 Geo. 3. c 24>. entided ** An Act for pre* 
** Y&Ditmg frauds and abuses in relation to the sending and 
^ receiYing of letters and packets free from the duty of post- 



The preamble <ff the statute observes, that ** under colour 
^ of the pndkge of sending and receiving post letters by 
** Members of Parliament, free from the duty of posti^, 
^ many frauds have been committed/* &c for tile preventioit 
af such firauds, and ^ to ascertain for the belter ^ddance and 
** direction of the Postmaster General, &c, by what persons 
** only, &C. the privilege or allowance ahall tienee/brik be en^ 
^ joyed and exercised; it is enacted that no letters shall be 
^ exempt except among other letters, &c, sent from aDul to 
^ places, &C. during the atting of any session of Pari lament,, 
^ or within forty days before or forty days after any sum-v 
^ mens or prorogation, which shall be signed by, &c or di- 
** rected to, &c any member of either House of Parliament." 

The pmflege is therefore given by this new enactment to 
#fiy men^r, in the singular, without exception, genen^,u- 
niversally, and individually; it is made to commence belbre 
the meeting of ParGament, and conseqaendy be^ire it can^ 



wtfon tUi ^EBcni liev ai the case, miKst be coDskkred 
onl/ m amwAantmg^ not as fnctPnJiag the Ro^ pre** 
'ogBtifc^ eatainhr doc ai i"^*""^ to cannr that preroga- 
tive bejpoad the limits of ks ofvn jurialictioiu or ercfi 
fioEtlier than dbe Crown ftself desired in the Messasrew 
which led ta this cDactmeiit. 

The p n augad fe of his Mi^e^ could obtain in n'gard 
to the Prinoo as King of Great Britain, cnlv in the 
British dmaJnions, Once bevond the Bntidi tfrritonr 
the Princes are exempt firom its jurisdiction, and firou 
that abo of a British Parliament. Itf it were ai^^rued that 
a comity exigted amoi^ nations in this respect, by which 
thejr will adopt die ordinances of a foreign state as n>- 
golating the validitjr of marriage in the case of strangers, 
althon^ Contracted within their own jurisdiction i^ree- 
wbYj to their own constitutions, and although the parties 
ifa^ hare obtained by domicile a ri^t to the benefit 
of their laws; (a doctrine which I am not inclined to ad- 
be ascertained idiether a Peer will <Hr not take the oaths in 
Parliament, whilst aD Peers of full age. Catholic or Protea- 
tant, are previously upon the same footing, receivihgj^ually 
as such, their writs of summons; and as it appeared antece- 
dently not to have been the usage of the Post Office to a^ 
low Catholic Peers to receive their letters free, the Court of 
the Excliequer Chamber, consisting of eight Judges of Eng* 
llUid, and Lord Eldon presiding, held by an unanimous judg- 
ment, that the enacting part of the statute, with the excep- 
tion, was to be construed with reference to the preamble^ 
aad that the privilege as it appeared upon the record not ex- 
tending to Catholic Peers, they were to confine the enact- 
ment, however positive, express, and prospective, to* the case 
of those persons only, by whom the privilege had been antece- 
deody enjoyed. Hie case appears to me to be peculiar]^' in 
point, ai^ applicable to the Royal Marria e Act.. 

B 
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mit$) it would not apply to the state in which the mar* 
riage in this case was contracted and sblemnized. The 
British Parliament, by an unsocial statute, seems to have 
excluded the Roman state from all amicd^le relationship, 
and has renounced with it that intercourse usually pre* 
vailing between sovereign and fnendly powers. It is the 
last country from the laws of which England has any 
right to expect deference to its own local aiactm^its. 
" It is evident," says Vattd, ** th^t every Prince and 
*' every state has a right of sending ambassadors, and 
^* to oppose it in such a right is a very great injury; rr 
** IS CONTESTING ITS SOVEREIGN DIGNITY. A Sovereign 
attempting to hinder another from sending and receiv- 
ing public Ministers does him an injury, and (^ends 
against the law of nations. It is attacking a nation in 
y one of its most valuable rights, and opposing what na- 
/* ture itself gives to every independent society; it is 
^^ breaking the bands by which nations are united, and 
** them also." 

That the Princes of the House of Brunswick are in- 
dependent of the British Crown, aiid personally exempt 
from the jurisdiction of the British Parliament, may easi- 
ly be proved, and might be practically illustrated. Vattel 
Book 1. c. 2. § 9. observes, ** two sovereign states may 
also be subject to the same Prince without any de- 
pendence on each other, and each may retain all its 
•* national rights free arid sofvereign. 11>fe King of Prus- 
*^ sia is Sovereign Prince of Neufchatel in Switzerland, 
** without that principality being in any .manner united 
*^ to his other dominions, so that the Nenfchatelians, in 
•* virtue of their franchises, may serve a foreign power at 
«« *war with the King of Prussia^ provided that the war 
** be not on account of that principality." 
r The Electorate of Hanover is similar to that of Neuf« 
chatd, with this difference cmly, that although a v^ 
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jDodern sovereignty in Germany, it is a more ancient so- 
Tereignty in the Royal Family, held by them previously 
to their being called to the British throng and its in- 
dependesnce is not only admowledged by Great Britain, 
but expressly declared under stipulations contained in 
British statutes. It is no part nor parcel of the Bri- 
tish dcMnimoDs, nor is it annexed to the British Crown. 
Had it not been (perhaps irrevocably) lost, upon the de- 
mise of the Prince of Wales without male issue, it would 
have ' devolved to the Duke of York. Could his Royal 
Highness, or any of his Royal Brothers, be tried for 
high treascm as adhering to the Queen's enemies, or as 
levjring war upon her Majesty, by joining a continental 
confederacy and engaging in its armies against Great 
Britain? I apprehend not; and in the case of an indict- 
ment, I should like to see a replication to a plea of abate- 
ment stating, that they were sons of the Elector of 
Hanover a sovereign Prince, residing it is true at the 
time of their birth but in the enjoyment of his sovereign- 
ty as such Elector, in Great Britain, and as such his son§ 
claiming, by the law of nations, to be considered as ex- 
empt from any allc^^iance to the Crown of Great Britain 
or to its jurisdiction *• 

* The rule of public law, upon these occasions, is this : 
* Quando duo Jura in und persona concurrunt tequum est ac si 
(' essent in diversisJ* In the 11th volume of the State Trials 
collected by that laborious, erudite, and accomplished jurist, 
Mr. Hargrave, among the pikers relative to the famous 
case of Calvin, or of those bom in Scotland after the acces- 
mon to the English throne of James I. Sir John Bennet, a 
very learned civilian, cites in his argument a very important 
case; *^ That the Earldom of Flanders and Artois were 
** holden of the King of France, as Sovereign, by the Duke 
'* of Brabant and Holland, who, within Brabant and Hol- 
^* land, was a free State. The question was, whether this 

»2 
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The law of nations is part of the law of England: H' 
has been declared sucJh judicially by Lord Mansfield; it 
13 proved to be such by the declaratory Act rfQueen Ann, 
passed in pr^)tecti<Hi of iunbasfiadors. 

^ Duke, having both the dukedom and earidom, and owing 
f* Bubjectiim to France only for the earldom, might make ^ 
^ league widi the Englidi for hU dukedom, widioot breaking 
*^ aUegianoe with Franoe : and 4ius being ddated in the Pot'^ 
^ lkf,ment ofParU^ it was adjudged he might, hecaause be 
i* held his. dukedom and the earldom as distinfsi in his per^^ 
*^ soTij and owed no subjection to France €or his dukedom.'^ 
Could France have declared him or his descendant^ g^m^^ 
h/ incapoMe of contracting matrimony? 

By the statute of 14 Edward III. it is dedared, tj^t npt- 
withs^ding the King of England were King of France, yet 
Jhe people of England were not subject to him as King of 
France, but only as King at England. 

In the contemplation of the Hapover succession, it was 
stipulated that Great Britain should not be engaged in war, 
without tbe consent oi Parliament^ on account of any fo- 
reign deminicms* Irelimd has been rankied as in the class of 
what difjomatists have called subor#iate kingdoais, al- 
though declared to have a Parliament of its own, hee and 
independent, and accordingly it was held, in Calvin's case„ 
i^ thj^re ex{«tad a eommunieatiQin (^privileges between Uie 
^tives of both countries,, there being an identic not only in 
th^ psrsott but in the socereignt^ of the King. 

By a statute, 4tb and 5th Ann, c 4. The Eleetress Dow^ 
fg§r of (Janoyerv the Berene Elector, (styled in the Act of 
Bru^ayHvick)> and the Elector^ Prince, and th^ h^t^ of the;^ 
^od^ of the Electress, were naturalized; and liie Electoral 
|Prij[|e$ was made Duke of Cambridge, who, aflerwards to tho 
greajt 4ispleAsure of the Queen, claihied of the Chancellor 
hu» writ tf summons. The motive of natiu-aHzaU(Hi, in thia 
curio^sf jSltatute, (which seems to fiave been penned by a per-v 
ton wbg 9hQuld have been remitted ta the study of ttiMS first 
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" Wliat,'* says Vattel, " are the rights of a Sovc- 
** reign, who happ^is to be in a foreign country, and 
•* bow the master of the country is to creat him ? If this 
** Prince be come to negociate, or. to treat about scMne 

priacipl^ in juHsprudenoe) is stated to be, ^* that ihey might 
^ be emimuragcd to become acquainted toith the laws and Comti^ 
** UUion nf this realm ! ! /" Can absurdity be stated equal to 
tfatf;? In the second clause it is stated, that it shall not ex^ 
tmd to any person who shall become a Papist, or may pro- 
&fis die Roman Catholic Religion, and that such person shall 
Bot enjoy aay henejit or advantage under the Act. To con- 
strue' this Statute into a subjection of a Sovereign Piince, 
viU not be attempted by any lawyer. If it should, I shall 
leA¥e it to Gem^an jurists to defend the honour of the 
House of Brunswick, and to prove, that by such a degrada- 
tion-, and by subjecting themselves, without reservation, and 
not in respect of any off pe or territory, to a foreign power, 
in the contemplation of an event which might not have ocur- 
led, they did not forfi^it all their rights and privileges in. 
Qermany, as Sovereign Princes of the Empire, and render 
themselves incapable of transmitting to their issue, by any 
sovereign alliance, heritable blood ! 

By a clause in the treaty concluded at Munster 1648^ 
which allows and confirms to princes the liberty of contract- 
ing dltano^ with foreign States, there is imposed a restric* 
tion with respect to such a^ n^y be contrary to their aUegi* 
4Dce to the Elmperor and Uie German body. The framers of 
the English Statute of Naturalisation should have declared, 
^ to tlie Elector and the other parties, ^* that they should 
*' be entitled to all rights, privileges, a^id immunities in Eng- ' 
** land, AS if they had been born within the dominions of the 
** British Crown, any law, &c. to the contr^ury notwithstand- 
** ing ;*' and they should have omitted all mention of subjects 
^nd ligeance. These words, however, are introduced into 
the Statute, and it appears that the Act was formally noti- 
ced to the Elector, Considering tlie difficulties experiencedl 
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** public affair, he is, doubtless, to enjoy all the rights of 
** ambassadms in a more eminent degree. If he be come 
^^ as a traveller, his dignity abstractivdy, and the regard 
^* due to the naticm which he represents and governs^ 

Uy that Prince, in obtaining a recognition of his Sovereignty 
as Elector, it is remarkable that notice should not have been 
taken, by his opponents, <^ this circumstance. We are in 
England good special pleaders^ and equUy draughtsmen; we 
understand well the law of evidence, axkd nisi prius; but we 
are very bad civilians. We pen our Ads Strang^, and often 
tmintelligibly even for Scotland, but still more awkwardly in 
matters relating to the other nations of Europe. 

In the history of the German Empire, it should seem es* 
sentia) to an en}03nnient of privileges as a Prince, that the 
party should become one of its vassak. The first case upon 
^e subject is that (^the dukedom of Brunswick hi 1236:—* 
Henry Count Palatine o£ the Rhine, son of Henry the lion^ 
-and heir as to half the estates of Brunswidc and Luneburg, 
died without issue male; Frederic II. bought of his two 
daughters their daims upon his estate. Otho, the younger, 
the only male remaining of the blood of the Gudphs, anxious 
to preserve the entirety of the family inheritance, entered 
into an -arrangement with Frederick, by which he surrender- 
ed to the Emperor all his own rights to these crountries, and 
thereupon they were created a Duchy and Principality of the 
Empire. He received them as an immediate fief of the Em- 
pire. The succession was enlarged in Jaxxmr of Jemalesi 
and he was declared capable of holding hereditary nffices. 
This was done xviih ike consent of the Princes, and of the States 
assembled at Mayence. 

It appears however, in later times, from the Memoirs 
or the House of Brunswick, written by Rimius, page 391, 
that in 1680, Ernest Angustus, on succeeding to the prin- 
cipality of Calenburg, " put a stop to the pernicious custom 

which had hitheito prevailed in his house, of dividing and 

cantllng out the don;inions belonging to it. This custom 
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*< shdter .him from all insfult) entitle him to every kind 
" rf complaisance, friendliness, and regard, and ex- 
*< £MPT HIM FROM ALL JURISDICTION." The Same au- 
tfaor, treating of an ambassador's house and domestics, 
observes, '^ the ambassador's C9nsort is intimately united 
*^ to him* The regard due to the ambassador commu- 
^^ nicates itself likewise to his children, who also ipar- 
" TAKE of his immunities." Could an ambassador, 
contracting matrimony, be obliged to conform to the 
local r^ulations of the counUry in which he resides, as 
the representative of a Sovereign Prince? It will, I am 
sure, not be necessary for me to prove his exemption ; 
«nd I might ask, how could such a personage be served 
fsoitk a citation from tlie Kin^s Ecclesiastical Courts? 

Under these impressions, therefore, doubts may be en- 
tertmned respecting the efficacy of the Royal marriage 
Act, even in Great Britain: and indeed other grounds 
«xist for ^itertaining such doubts in reference to this mar- 
riage. Those who framed the Act seem to have en- 
tertained actually such doubts; and it is impossible not 
to notice the caution manifested on this subject, even 
in the Royal message, a paper which, as before observed, 
must be presumed to have been penned with more than or- 
dinary care. The message itself does not pretend that 
it is in the power of Parliament to prevent such marriages, 

** he entirely abolished, by firmly establishing the right of 
•* primogen ure in the House of Brunswick Luneburg.*' It 
appears, however, tiiat this was done with the concurrence 
af George William Duke of Zelle, his only surviving bro- 
ther. It should seem further, that it was necessary to jwo- 
mire the consent of the EmpirCy since it is stated, ** the right 
of primogeniture established in the year 16'- in the House 
of Brunswick, was at the same time confirmed, and all par- 
titions that might be made hereafter of the states of the Elecr 
torsAe, were (i^clared to be void*'* 
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but oniy.to ^^ guard** thepersofks whomit describes. Wliy, 
it will naturally be asked, was the expreattion guard intro- 
duced f an. expression which denotes atty^ thing bot thfs 
power of prevention f and which, .as^ af^Hed geHQVsiLj 
without quali£k;atian to the very act of marriage bow* 
ever wise and prudent, and however advanced the party 
might be in years, was preposterous; ^y also was that 
message adopted as the preamble of the Act itself, if both 
the Crown and Parliament were not aware, that abso* 
lutely to prevent marriage was impossible, without a 
subversion of established principles; and if they did not 
conceive that they were passing what, if dufy examined^ 
would be found to be unavailing, but what it was e%^ 
pedient to enact, ahhougb merely in tenvrem i 

From the- contents of this message, three important 
pointa are clearly deducible. 1st, That the Crown* 
although it wished that ^* the* right of approving all mar* 
'^ riages in the Royal Family might be mad^ effectual,'' 
and that the ^^ defect of the existii^ laws might be sup«> 
** plied by some new. provision,- - conceive, neverdie* 
less, the possibility only *^ of guarding* the objects of 
the desired statute from manying without such consent, 
not of preventing absduteJy such marrii^es* — 2d, That 
foy proposing to Parliament an omission of provision 
for all such cases ^at the time could posdbly be contem. 
plated of marriages contracted abroad, however im- 
portant to the honour and welfare of the Crown, it was 
not the desire of the Crown, nor thought possible on 
its behalf, to affect marriages contracted beyond sea, 
although they mi^t concern the king's grand-children, 
and by possibility even the next heir to the British 
Throne*. — 3d, That it was not the wish of the King to 

i^ * The reason given by Ministers in 1772, th^t the issue of 
married into foreign families (not Princes) woul4 



17 

^^^complish any change in the established succession of 
^^e Crown, or to debar the issue of parties in the case 
^>f marriage actually had, of their rights of inheritance^ 
• either in Grreat Britain or elsewhere. 

This is the only sense in which it is possible, con- 
isistently with reason, to construe the Royal Message* 
As Sovereign of England, the King cannot be 
thought by an insidious message to have sought to 
entrap Parliament, and to induce it tacitly to annul, 
if it were possible by implication, the act for the limi- 
tation of the Crown to the heirs of the body of the E- 
lectress Dowager of Hanover — or to defeat the claims 
of his own collateral relations, under the €»itail ere- 
ated by that solemn enactment. As Elector of Han- 
over, HE COULD NOT ALTER THE SUCCESSION TO THAT 

Electorate — a matter to be governed by the law not rf 
that ^tate, but of the Empire; and in that character 
he would have been bound even himself, as Elector, to 
have remonstrated against any attempt made by George 
III. as King of Great Britain, with the aid of a British 
Pariiament, to establish prohibitions respecting the mar- 
riages of his own Sovereign and independent family.* 

follow the right of their father, is true, but not an answer. 
The statute of Queen Ann declares, that the heirs of the bo(hf 
of the Electress shall be considered as naturalized. 

^ * Although the Electors of the Empire are invested with 
ftill sovereignty, they have no power to alter except by Jami^ 
ly pacts y or by what are called in technical language, transaC' 
tionSf the succession of their sovereignties and dominions, and 
not even by such pacts the Electoral dignity. They are on- 
ly tenants for life, or to use a Scotch denomination, life-renterg 
of their principalities. Tliey can establish within their 
minions, with respeet to their families, no incapacities 
contracting marriage, similar to those declared in the Britjsh 
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Such being the true sense of the message, it cannot 
be necessary to argue further at any great length, upon the 
operation of the prmcipal clause in the enactment of 
this statute, especially since the legislature has made the 

Royal Marriage Act. The idea of such an authority is incon- 
sistent with the rule of succession, as established by the funda- 
mental laws of the Germanic Constitution. If capable of 
enacting such regulations they could give a preference, and 
disappoint the order of succession. The rule of inheritance 
is established by the Golden Bull, and the rights of the Prin- 
ces are further extended and defined by the treaty of West- 
phalia, 1648. Neither of those acts invest the Princes with 
any powers of altering, by laws regarding marriage, the es- 
tablished rules of succession. It was attempted by Charles 
VI. under letters patent in 1727, to give a right of successicm 
to the children of Duke Anthony Olry of Saxe Meriunugen, 
who had married the daughter of a Hessian Captain. The 
diet declared the patent void ; and indeed it is an article in 
the capitulation of that period, tliat no such attempt should 
be made. The Princes themselves were equally incompetent 
to create such privileges. — Vide tlie case of the Duchy of Deux 
Fonts y 1726. 

The Golden Bull declares the rule of succession to be as 
follows : 

Statuimus ut postquam iidem principes Electores secu- 
lares, et eorum quilibet esse disierit jus vox et potestas 
electionis predictse ad filium suiun primogenitum legitimum 
** laicum: iUo antem non extante ad ejusmodi primogeniti 
*^ primogenitum, similiter laicum, libere et sine contradictione 
*^ cujuspiam devolvatiu*, et talis successsio in primogenitis et 
** heredibus principum eorundem in jure, voce et potestat^ 
•* premissis, perpetuis temporibus observetur.'* The Golden 
Bull also contained regulations regarding regency during a 
minority, not allowing tlie Elector as it should seem, and was 
aft" wards contended, to appoint a regent. See also c. 20. 
de unione principatUum electorum, in which it is decIaredL 
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xnessage the sole foundation of its proceeding, recognis- 
ing the truth of what is alleged in the message, and 
c3eclaring that " it was thoroughly convinced of the wisdom 
€2nd ejcpediency of what his Majesty had thought Jit to rC" 
commend upon that occasion^* 

In construing the enacting clauses of this statute, we 
must keep in view the object sought on the part of the 
Crown in desiring this new provision; and we must 
not carry that construction beyond the import of that 
desire. The Message seeks only a local regulation* 
^nd warns Parliametit against an extension of such a 
regulation^ however wise and expedient, beyond the 
British dominions. 

The following may perhaps be thought a consistent 
and . illustrative paraphrase of the message, and of the 
enactment: '* Secure to me," says the King, " my right 
of approbation at home, with respect to those of my 
fanndly, who are living under my own roof, but who 
^^ set my wUl at defiance, and claim, by tl^e existing 
•* law, a liberty of marriage not enjoyed by the meanest 
" of my subjects — supply, in this respect, by a new pro- 

" quod jus f voXf offidum^ et dignitas^ alia quoquejura ad quern li- 
** bet principatuum eorundeni spectantia, cadere non possunt 
** in aliuiB, praeter ilium qui principatum ipsum cum terra vas- 
*^ allagiis feudis et dominio, ac ejus pertinentiis universis di« 
*' noscitur possidere." Although not only electorates but 
other states in the constitution of the Germanic body, under 
the several capitulations, were invested interiorly with full so- 
vereignty ; yet they were all equally bound to the observance 
of certain fundamental laws, which they could not abrogate. 
The leading features of those laws were the descent of the 
sovereignty to males in the exclusion of women, the depriva- 
tion of children by an unequal marriage from tlie right of 
territorial inheritance, and the integrity of the state from par- 
tition or dismemberment. 

c 2 
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" vision, the defect of the law as it exists; but respect 

** the privileges of my family ahoad. Regulate for Bri« 

** tain, but not for the Continent ; and cautiously ab- 

** stain from any course which might induce the idea, 

** that you meditated an invasion by your enactments 

** of that independence, which out of Britain we all 

** claim as members of a foreign Sovereignty, and of 

'* which I cannot deprive my family, even if so dispos- 

** ed. Disturb not the fixed order in the succession to 

^* the crown — seek not to establish pains and penalties — 

** inflict no deprivation of inheritance— impose no dis- 

** ability even on my grandchild, if born abroad, al- 

** though the next heir to my crown, and degraded by 

^^ tlie most dishonourable alliance, married even to a 

" minstrel or ballad-singer. I cannot allow j/ou to med- 

*' die with the management of my family abroad; I re- 

" serve that to myself, and it is subject to other laws; 

^* I only .want your assistance at home, to guard my 

** family from marrying without my consent. I leave to 

'' you the means of securing to me my rights in Britain; 

" but / charge you not to interfere with my indepen- 

** dence on the Continent," 

The King declares this, and the Parliament replies, 
** Sire, we have taken this matter into our serious con- 
sideration — we have attended to your recommendation,, 
and we have sought to accomplish your wishes — v^q 
have regarded the independence of your family, and 
we have taken care, by adopting the language, aa 
used by your Majesty, to prevent the possibility of its 
being thought that we pretended to prescribe regula- 
tions for the marriage, on the Continent, of any 
members of your family, who, we are aware, are> 
abroad in no respect subject to our jurisdiction. We 
have not done this by the introduction of a formal 
*' proviso or exception, wliich would have implied, that 
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•'^ if omitted the statute would have operated against 
theiiij and have appeared to claim a right on our 
part of future enactment against their liberties. We 
" leave to your Majesty the ordering of your family, 
^^ and it will be with yourself, in your wisdom, to per- 
mit your sons to travel in foreign parts, or to restrain 
them from quitting the realm. We have splendid 
establishments for education in Britain. By being 
brought up at our English universities they will find 
their rank in the State; they will imbibe, even in aca- 
demic habits, the true spirit of the Constitution — they 
will form intimacies, not with strangers or persons of 
inferior degree, but with British nobles, and with 
those fit to move in the circle of their society. Mutual 
regard will thus arise between themselves and the 
British nation, and prejudices, so long entertained, 
will be efiectually removed; we will also vote them, 
hereafter, princely revenues, to which, as an appan- 
age, your Majesty may add considerably from the 
revalue of your foreign dominions. We might have 
made a new limitation of the Crown ; we might have 
enjoined them abstinence from certain acts, under for- 
feiture of their rights; but such was not your Ma- 
^' jesty's pleasure or recommendation. We liaxe guardr- 
•' ed them as well as we can, but to prevent their mar- 
S^ riage against your will is impossible; we could only 
" have disinherited, by a new limitation of the Crown, 
their issue. We wish j'our Majesty justly to discern, 
that we could not deal with your sons as his Most 
Christian Majesty with the Princes of France subjects 
solely of the French crown, nor could we enact in their 
regard regulations and prohibitions, which would 
have bound in England and throughout the world 
the issue of Queen Elizabeth, or at a later period 
of Queen Anne, subsequently to the Union with Scoti* 
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but oidy to ^^ guard** thepersoilswhoiiiitdeBeribes. Wfhy, 
it will naturally be asked, was the expresiion guard intro- 
duced f an. expression which denotes any. thing bot this 
power of prevefUion^ and which, as af^tied genendiy 
without qualification to the very act of marriage bow* 
ever wise and prudent, and however advanced the party 
might be in years, was preposterous; why also was that 
message adopted as the preamble of the Act itself, if bl^th 
the Crown and Parliament were not aware, that abso* 
lutely to prevent marriage was impossible, without a 
subversion of established principles; and if they did not 
conceive that they were passing what, if duly examined^ 
would be found to be unavailing, but what it was enr^ 
pedient to enact, although merely in tenvrem ? 

From the contents of this message, three important 
pointa are clearly deducible. 1st, That the Crownt 
although it wished that ^* the* right of approving all mar* 
*^ riages in the Royal Family might be mad^ effectual^'' 
and that the ^^ defect of the existii^ law^ might be sup«' 
** plied by some new. provision,- ' conceived, neverdie*- 
less, the possibility only " of gvuxrdin^* the objects of 
the desired statute from marrying without such consent, 
not oi preventing absoktteJy such marrit^es. — 2d, That 
foy proposing to Parliament an omission of provision 
for all such cases |i&,at the time could posdbly be conteni. 
plated of marriages contracted abroad, however im- 
portant to the honour and welfare of the Crown, it was 
not the desire of the Crown, nor thought possible on 
its behalf, to affect marriages contracted beyond sea, 
although they might concern the king's grand-children, 
and by possibility even the next heir to the British 
Throne *. — 8d, That it was not the wish of the King to 

i * The reason given by Ministers in 1772, th^t the issue of 
ftincesses married into foreign families (not Princes) woul4 
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«ccoiiq)Hsh any change in the established succession of 
the CrowHt or to debar the issue of parties in the case 
of marriage actually had, of their rights of inheritance^ 
* either in Great Britain or elsewhere. 

This is the only sense in which it is possible, con- 
sistently with reason, to construe the Royal Message* 
As Sovereign of England, the King cannot be 
thought by an insidious message to have sought to 
entrap Parliament, and to induce it tacitly to annul, 
if it were possible by implication, the act for the limi- 
tation of the Crown to the heirs of the body of the E- 
'ectress Dowager of Hanover — or to defeat the claims 
of his own collateral relations, under the entail ere- 
ated by that solemn enactment. As Elector of Han- 

OVliR, HE COULD not ALTER THE SUCCESSION TO THAT 

Electorate — a matter to be governed by the law not rf 
^at ^tate, but of the Empire; and in that character 
^e would have been bound even himself, as Elector, to 
*^ave remonstrated against any attempt made by George 
III. as King of Great Britain, with the aid of a British 
l^ariiament, to establisll prohibitions respecting the mar- 
riages of his own Sovereign and independent family.* 

follow the right of their father, is true, but not an answer. 
The statute of Queen Ann declares, that the heirs of the bod^ 
of the Electress shall be considered as naturalized. 

^ * Although the Electors of the Empire are invested with 
full sovereignty, they have no power to alter except by Jami^ 
ly padSy or by what are called in technical language, transaC' 
tionSf the succession of their sovereignties and dominions, and 
not even by such pacts the Electoral dignity. They are on- 
ly tenants for life, or to use a Scotch denomination, life-renters 
of their principalities. Tliey can establish withui their do gj*^ 
minions, with respeet to their families, no incapacities cSjjB 
contracting marriage, similar to those declared in the British 

c 
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Such being the true sense of the message, it cannot 
be necessary to argue further at any great length, upon the 
operation of the principal clause in the enactment of 
this statute, especially since the legislature has made the 

Royal Marriage Act. The idea of such an authority is incon- 
sistent with the rule of succession, as established by the funda- 
mental laws of the Germanic Constitution. If capable of 
enacting such regulations they could give a preference, and 
disappoint the order of succession. The rule of inheritance 
is established by the Golden Bull, and the rights of the Prin- 
ces are further extended and defined by the treaty of West- 
phalia, 1648. Neither of those acts invest the Princes with 
any powers of altering, by laws regarding marriage, the es- 
tablished rules of succession. It was attempted by Charles 
VI. under letters patent in 17^, to give a right of succession 
to the children of Duke Anthony Olry of Saxe Meriunugen, 
who had married the daughter of a Hessian Captain. The 
diet declared the patent void ; and indeed it is an article in 
the capitulation of that period, that no such attempt should 
be made. The Princes themselves were equally incompetent 
to create such privileges. — Vide tlie case of tlie Duchy of Deux 
Pants J 1726. 

The Golden Bull declares the rule of succession to be as 
follows : 

Statuimus ut postquam iidem principes Electores secu- 

lares, et eorum quilibet esse disierit jus vox et potestas 

electionis predictse ad filium suiun primogenitum legitimum 

*^ laicum: iUo antem non extante ad ejusmodi primogeniti 

primogenitum, similiter laicum, libere et sine contradtdione 

cujuspiam devolvatiu*, et talis successsio in primogenitis et 

heredibus principum eorundem in jure, voce et potestat^ 

** premissis, perpetuis temporibus observetur.'* The Golden 

Bull also contained regulations regarding regency during a 

minority, not allowing the Elector as it should seem, and wag 

ail»> wards contended, to appoint a regent. See also c. 20. 

de unione principatUum electorum, in which it is declaredL 
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message the sole foundation of its proceeding, recognis- 
ing the truth of what is alleged in the message, and 
declaring that " it was thoroughly convinced of the wisdom 
and expediency of what his Majesty had thotight Jit to rC" 
commend upon that occasion^* 

In construing the enacting clauses of this statute, we 
must keep in view the object sought on the part of the 
Cro^Ti in desiring this new provision; and we must 
not carry that construction beyond the import of that 
desire. The Message seeks only a local regulation* 
and warns Parliament against an extension of such a 
regulation^ however wise and expedient, beyond the 
British dominions. 

The following may perhaps be thought a consistent 
and . illustrative paraphrase of the message, and of the 
enactment: '* Secure to me," says the King, " my right 
** of approbation at home, with respect to those of my 
•* family, who are living under my own roof, but who 
^* set my wiU at defiance, and claim, by tlje existing 
^* law, a liberty of marriage not enjoyed by the meanest 
<♦ of my subjects — supply, in this respect, by a new pro- 






quodjusy voXf qfficium^ et dignitaSy alia qtwquejura ad quern li- 
bet principatuum eorundeni spectantia, cadere non possunt 
in aliura, praeter ilium qui principatum ipsum cum terra vas- 
** allagiis feudis et dominio, ac ejus pertinentiis universis di« 
** noscitur possidere." Although not only electorates but 
other states in the constitution of the Germanic body, under 
the several capitulations, were invested interiorly with full so- 
vereignty; yet they were all equally bound to the observance 
of certain fundamental laws, which they could not abrogate. 
The leading features of those laws were the descent of the 
sovereignty to males in the exclusion of women, the depriva- 
tion of children by an unequal marriage from the right of 
territorial inheritance, and the integrity of the state from par^ 
iition pr dismemberment. 

c 2 
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^* vision, the defect of the law as it exists; but respect 
** the privileges of mij family abroad. Regulate for Bii» 
** tain, but not for the Continent ; and cautiously ab- 
stain from any course which might induce the idea, 
that you meditated an invasion by your enactments 
" of that independence, which out of Britain we all 
** claim as members of a foreign Sovereignty, and of 
'* which I cannot deprive my family^ even if so dispos- 
" ed. Disturb not the fixed order in the succession to 
^* the crown — seek not to establish pains and penalties— 
♦* inflict no deprivation of inheritance — -impose no dis- 
" ability even on my grandchild, if bom abroad,, al- 
** though the next heir to my crown, and d^aded by 
^^ tlie most dishonourable alliance, married even to a 
" minstrel or ballad-singer. I cannot allow ^om to med- 
" die with the management of my family abroad; I re- 
** serve that to myself, and it is subject to other laws; 
** I only .want your assistance at home, to guard my 
** family from marrying without my consent. I leave to 
'* you the means of securing to me my rights in Britain; 
<* but / charge you not to interfere with my indepen- 
** dence on the Continent," 

The King declares this, and the Parliament replies, 
** Sire, we have taken this matter into our serious con- 
sideration — we have attended to your recommendation^ 
and we have sought to accomplish your wishes — we 
have regarded the independence of your family, and 
we have taken care, by adopting the language, aa 
^' used by your Majesty, to prevent the possibility of its 
being thought that we pretended to prescribe regula- 
tions for the marriage, on the Continent, of any 
members of yoiu* family, who, we are aware, are> 
abroad in no respect subject to our jurisdiction. We 
have not done this by the introduction of a formal 
*' proviso or exception, which would have implied, that 
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•'^ if omitted the statute would have operated against 
•* them, and have appeared to claim a right on our 
" part of future enactment against their liberties. We 
" leave to your Majesty the ordering of your family, 
^^ and it will be with yourself, in your wisdom, to pcr- 
" init your sons to travel in foreign parts, or to restrain 
" them from quitting the realm. We have splendid 
** establishments for education in Britain. By being 
brought up at our English universities they will find 
their rank in the State; they will imbibe, even in aca- 
demic habits, the true spirit of the Constitution — they 
will form intimacies, not with strangers or persons of 
inferior degree, but with British nobles, and with 
those fit to move in the circle of their society. Mutual 
" regard will thus arise between themselves and the 
" British nation, and prejudices, so long entertained, 
will be effectually removed; we will also vote them, 
hereafter, princely revenues, to which, as an appan- 
age, your Majesty may add considerably from the 
revenue of your foreign dominions. We might have 
made a new limitation of the Crown ; we might have 
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*' enjoined them abstinence from certain acts, under for- 
** feiture of their rights; but such was not your Ma- 



^* jesty's pleasure or recommendation. We have guards 
•' ed them as well as we can, but to prevent their mar- 
S^ riage against your will is impossible; we could only 
have disinherited, by a new limitation of the Crown, 
their issue. We wish j'our Majesty justly to discern, 
that we could not deal with your sons as his Most 
Christian Majesty with the Princes of France subjects 
solely of the French crown, nor could we enact in their 
regard regulations and prohibitions, which would 
have bound in England and throughout the world 
the issue of Queen Elizabeth, or at a later period 
*' of Queen Anne, subsequently to the Union with Scoti* 
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The law of nations is part of tiie law erf fkigland: It' 
has been declared suc^h judicially by Lord Mansfield; it 
U proved to be such by the declaratory Act of Queen Ann^ 
passed in protecticm of aiabasfiadors. 

^ Duke^ having both the dukedom and earidoniy and owing 
f^ subjecticm to FVimce only for the earldom, might make ^ 
^ league mth the English for hia} dukedom, witiiout breaking 
*^ fkU^ianoe with Franoe: and this being deSatedin the Par" 
^ Uament ofPariSf it was adjudged he might, heoause be 

held his. dukedom and the earldom as distinpt in his per* 

son, and ow^d no subjection to France for his didi:edom.'^ 
Could France have declared him or his descendanti^ gen^aU 
ly incapable of contracting matrimony? 

By the statute of 1 4 Edward III. it is dedared, that not* 
withstanding the King of England were King of France, yet 
^he people of England were not subject to him as King of 
Franoe, but only as Kiujg ci England. 

In the contemplation of the Hapover succession, it was 
stipulated that Great Britain should not be engaged in war, 
without the consent of Parliament^ on account of any fo- 
reign deminiwis. Ireland has been rankied as in the class of 
vdttt difdomatists have called subordinate Idngdoms, al* 
though declared to have a Parliament of Its own, free and 
independent, and accordingly it was held, in Calvin's case,, 
^h^ th($re existod a eommvmieatiiyi c^ privileges between the 
^tfv^es of bolh countries,, there being an identity not only ixi 
th^ fisrsott but in the moereignty of the King. 

Py a statute, 4th and 5th Ann, Cw 4. The Kbeetress Dmr-^ 
fg(^r of Hanoyerv the filerene Elector, (styled in the Act of 
Bri^^^iswidji), and the Electordi Prince, and th^ hakn^ of ih& 
iod^ of the Electress, were naturalized; and the Electoral 
^noe^ vras madjs Duke of Cambridge, who, afterwards to tha 
greal; displeasure of the Queen, clailned of the Chancellor 
hh writ tf summons. The ipotive of naturaHsation, in this 
ci(rioiis §|tatute, (which seems to \i&ve been penned by a per-v 
j|rQ9 Yf^i^t should have been remitted ta the study of tho first 
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What,'* says Vattc], <* are the rights of a Sovc- 
^^ rdgn, who happens to be in a foreign coimiry, and 
•• bow the master of the country is to treat him? If this 
•' PriiKse be come to negociate, or. to treat about some 



priacfpies in jusis!pruSiei^0e) k stated to be» ^' that they might 
^ he ef%emtr(iged tp become aoquairded voUh the laws and ComtU' 
** Mion of this realm 1 1 /" Can absurdity be stated equal to 
tjM«? In the second clause it is stated, that it shall not ex« 
t(M»d to any perjUm who shall become a Papist, or may pro- 
tem the Ronian Catholic Religion, and that such person shall 
not enjoy an^ beneJU or advantage under the Act. To con* 
strue* this Statute into a suijection of a Sovereign Princet 
Will not be attempted by any lawyer. If it should, I shall 
leave it to Gerinan jurists to defend the honour of th&- 
House of Brunswick, and to prove, that by such a degrada- 
tion, and by suhfecting themselves, without reservation, and 
not in respect of any o(&ce or territory, to a foreign power, 
in the contemplation of an event which might not have ocur« 
red, they did not for^it all their rights and. privileges in. 
Qermany, as Sovereign Princes of the {Impire, and render 
themselves incapable of transmitting to their issue^ by any 
sovereign alliance, heritable blood ! 

By a clause in the treaty concluded at Munster 164<8« 
which allows and confirms to princes the liberty of contract- 
ing alliani^s with foreign States, there is imposed a restric- 
tion wi^i respect to such a;^ may be contrary to their aQegi- 
4nce to the Emperor and the German body. The framers of 
the English Statute of Naturalisation should have declared, 
^ to the Elector and the other parties, " that they should 
** be entitled to all rights, privileges, and immunities i{i £ng« ' 
*' land, AS if they had been born within the dominions of iJie 
** British Crown, any. Jaw, &c. to the contr^ury notwithstand-^ 
** ing ;*' and they should bavq omitted all mention of subjects 
and Ugeance, These words, however, are introduced into 
the Statute, and it appears that the Act was formally noti- 
Sed to the Elector. Considering tlie difficulties ex^rienaed 
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** public affair, he is, doubtless, to enjoy all the rights of 
** ambassadors in a more eminent degree. If he be come 
*' as a traveller, his dignity abstractively, and the r^ard 
** due to the nation which he represents and governs, 

by that Prince, in obtaining a recognition of his Sovereignty 
as Elector, it is remarkable that notice should not have been 
taken, by his oppcments, of this circumstance. We are in 
land good special phader^y and equity draughtsmen; we 
understand well the law of evidence, and nimprim; but we 
are Xierr/ had civilians. We pen our Acts strangely, and ofles 
tmintelHgibly even for Scotland, but still more awkwardly m 
matters relating to the other nations of Europe. 

In the history of the German Empire, it should seem es- 
sential to an enjoyment oi privileges as a Prince, that the 
party should become one o£ its vassals. The first case upoo 
^e subject is that of the dukedom oi Brunswick in 1236:—* 
Henry Count Palatine (^ the Rhine, son of Henry the lion^ 
*and heir as to half the estates c£ Brunswick and Lmieburg, 
died without issue male ; Frederic II. bought of his two 
daughters their claims upon his estate* Otho, the younger, 
the only male remaining of the blood of the Gudphs, anxious 
to preserve the entirety of the family inheritance^ entered 
into an arrangement with Frederick, by which he surrender- 
ed to the Emperor all his own rights to these countries, and 
thereupon they were created a Duchy and Principality of the 
Empire. He received them as an immediate fief of the Em- 
pire. The succession was enlarged in Javour of Jemalesi 
and he was declared capable of holding hereditary qfftces. 
This was done xvith the consent of the Princes^ and of the States 
assembled at Mayence. 

It appears however, in later times, from the Memoirs 
of the House of Brunswick, written by Rimius, page 391, 
#iat in 1680, Ernest Augustus, on succeeding to the prin- 
cipality of Calenburg, " put a stop to the pernicious custom 
" which had hitherto prevailed in his house, of dividing and 
*< cantling out the don^'nions belonging to it. This custom 
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*< didter him from all insult, entitle him to eveiy kind 
** of complaisance, friendliness, and regard, and ex* 
** EMPT HIM FROM ALL JUKISDICTION." The Same au- 
thor, treating of an ambassador's house and domestics, 
observes, ^^ the ambassador's c9nsort is intimately united 
^* to him* The regard due to the ambassador commu- 
*^ nicates itself likewise to his children, who also par* 
*^ TAKE OF HIS IMMUNITIES." Could an ambassador, 
contracting matrimony, be obliged to conform to the 
local r^ulations of the counU*y in which he resides, as 
the representative of a Sovereign Prince? It will, I am 
sure, not be necessary for me to prove his exemption ; 
«nd I might ask, how could sudi a personage be served 
^ith a citation from tlie Kin^s Ecclesiastical Courts? 

Und^ these impressions, therefore, doubts may be en- 
tertained respecting the efficacy of the Royal marriage 
Act, even in Great Britain: and indeed other grounds 
«fxist for ^itertaining such doubts in reference to this mar- 
riage. Those who framed the Act seem to have en- 
tertained actually such doubts; and it is impossible not 
to notice the caution manifested on this subject, even 
in the Royal message, a paper which, as before observed, 
must be presumed to have been penned with more than or- 
dinary care. The message itself does not pretend that 
it is in the power of Parliament to prevent such marriages. 



■ 



he entirely abolished, by firmly establishing the rigid of 
primogen tire in the House of Brunswick Luneburg." It 
appears, however, tliat this was done with the concurrence 
ef George William Duke of Zelle, his only surviving bro- 
ther. It should seem further, that it was necessary to p-o- 
mire the consent of the Empirey since it is stated, " the right 
of primogeniture established in the year 16'' in the House 
of Brunswick, was at the same time confirmed, and all par- 
titions that might be made hereafter of the states of the Elece 
torate, were declared to be void,'* 
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bat only to ^^gmrd** tlieporsoi^s whomit describes. Why, 
it will naturally be asked, was the expressioti guard intro^ 
duced^ an expression which denotes any. thing but th» 
patDtr of preoention^ and which, as afi^lied gctiendly 
without qualification to the very act of marriage boiw-» 
ever wise and prudent, and howefver advanced the piirty 
mi^t be in years, was preposterous; ^y also was that 
message adopted as die preamble of the Act itself, if both 
the Crown and Parliament were not aware, that abso^ 
faitely to prevent marriage was impossible, without a 
subversion of established principles; and if they did not 
conceive that they were passing what, if dul^ examined^ 
would be found to be unavailing, but what it was ei^ 
pedient to enact, although merely intenvremi 

From the contents of this message, three important 
points are clearly deducible. Ist, That the Crown* 
although it wished that ^^ theaight of approving all inar^ 
^^ riages in the Royal Family might be mad& effectual,'^ 
«nd that the ^< defect of the existii^ laws might bo sup« 
«' plied by some new provision,-" conceived, neverthe- 
less, the possibility only ^< of guardin^^ the olgects of 
the desired statute from marrying without such consent, 
tiot oi preventing absclutely such marriages. — 2d, That 
by proposing to Parliament an omission of provision 
for all such cases ^,at the time coij^d posdbly be cootem. 
plated of marriages contracted abroad, however im- 
portant to the honour and welfare of the Crown, it was 
not the desire of the Crown, nor thought possible on 
its behalf, to aflfect marriages contracted beyond sea, 
although they might concern the king's grand-children, 
and by possibility even the next heir to the British 
Throne *. — 3d, That it was not the wish of the King to 

j[^ * The reason given by Ministers in 1772, that the iaaue of 
Afihcesses married into foreign families (not Princes) woiil4 
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accomplish any change in the established succession of 
the Crown^ or to debar the issue of parties in the case 
of marriage actually had, of their rights of inheritance^ 
either in Cireat Britain or elsewhere. 

This is the only sense in which it is possible, con- 
/dstently with reason, to construe the Royal Message* 
As Sovereign of England, the King cannot be 
thought by an insidious message to have sought to 
entrap Parliament, and to induce it tacitly to annul, 
if it were possible by implication, the act for the limi- 
tation of the Crown to the heirs of the body of the E- 
lectress Dowager of Hanover — or to defeat the claims 
of his own collateral relations, under the entail cre- 
ated by that solemn enactment. As Elector of Han- 
over, HE could not alter THE SUCCESSION TO THAT 

Electorate — a matter to be governed by the law not of 
that state, but of the Empire; and in that character 
he would have been bound even himself, as Elector, to 
have remonstrated against any attempt made by George 
III. as King of Great Britain, with the aid of a British 
ParKament, to establish prohibitions respecting the mar- 
riages of his own Sovereign and independent family.* 

follow the right of their father, is true, but not an answer. 
The statute of Queen Ann declares, that the heirs of the bod^ 
of the Electress shall be considered as naturalized. 

'' * Although the Electors of the Empire are invested with 
ftill sovereignty, they have no power to alter except by fami^ 
ly pacts y or by what are called in technical language, transaC' 
iionSf the succession of their sovereignties and dominions, and 
not even by such pacts the Electoral dignity. They are on- 
ly tenants for life, or to use a Scotch denomination, lifc-renterg 
of their principalities. Tliey can establish within their 
minions, with respect to their families, no incapacities 
contracting marriage, similar to those declared in the Britjsh 



:^ 



IS 

Such being the true sense of the message, it cannot 
be necessary to argue further at any great length, upon the 
operation of the principal clause in the enactment of 
this statute, especially since the legislature has made the 

Royal Marriage Act. The idea of such an authority is incon- 
sistent with the rule of succession, as established by the funda- 
mental laws of the Germanic Constitution. If capable of 
enacting such regulations they could give a preference, and 
disappoint the order of succession. The rule of inheritance 
is established by the Golden Bull, and the rights of the Prin- 
ces are further extended and defined by the treaty of West- 
phalia, 164-8. Neither of those acts invest the Princes with 
any powers of altering, by laws regarding marriage, the es- 
tablished rules of succession. It was attempted by Charles 
VI. under letters patent in 1727, to give a right of succession 
to the children of Duke Anthony Olry of Saxe Meriunugen, 
who had married the daughter of a Hessian Captain. The 
diet declared the patent void ; and indeed it is an article in 
the capitulation of that period, that no such attempt should 
be made. The Princes themselves were equally incompetent 
to create such privileges. — Vide the case of the Dmhy of Deux 
Fonts, 1726. 

The Golden Bull declares the rule of succession to be as 
follows : 

*^ Statuimus ut postquam iidem prlncipes Electores secu- 
**^ lares, et eorum quilibet esse disierit jus vox et potestas 
*^ electionis predict® ad filium suum primogenitum legitimum 
** laicum: iUo antem non extante ad ejusmodi primogeniti 
*^ primogenitum^ similiter laicum, lihere et sine contradictione 
*^ ct0uspiam devolvatiu*, et talis successsio in primogenitis et 
** heredibus principum eorundem in jure, voce et potestat^ 
** premissis, perpetuis temporibus observetur." The Golden 
Bull also contained regulations regarding regency during a 
minority, not allowing the Elector as it should seem, and was 
aft'* wards contended, to appoint a regent. See also c. 20. 
de unione principatUum electorum, in which it is declared* 



19 

message the sole foundation of its proceeding, recognis- 
ing the truth of what is alleged in the message, and 
declaring that ** it was thoroughly convinced of the wisdom 
and expediency of what his Majesty had thought Jit to re- 
commend upon that occasion,*' 

In construing the enacting clauses of this statute, we 
must keep in view the object sought on the part of the 
Crown in desiring this new provision; and we must 
not carry that construction beyond the import of that 
desire. The Message seeks only a local regulationj 
and warns Patliament against an extension of such a 
regulation^ however wise and expedient, beyond the 
British dominions. 

The following may perhaps be thought a consistent 
and . illustrative paraphrase of the message, and of the 
enactment: ** Secure to me," says the King, " my right 
*' of approbation at home, with respect to those of my 
** family, who are living under my own roof, but who 
^' set my wUl at defiance, and claim, by tl^e existing 
•' law, a liberty of marriage not enjoyed by the meanest 
** of my subjects — supply, in this respect, by a new pro- 

•* quodjus^ vox, qffidum, et dignitas, alia quoquejura ad qvjem li- 
<* h^ principatuum eorundem spectantia, cadere non possunt 
** in aiiuni, prster ilium qui principatum ipsum cum terra vas- 
** allagiis feudis et dominio, ac ejus pertinentiis universis di- 
*' noscitur possidere." Although not only electorates but 
Other states in the constitution of the Germanic body, under 
the several capitulations, were invested interiorly with full so-" 
▼ereignty ; yet they were all equally bound to the observance 
of certain fundamental laws, which they could not abrogate. 
The leading features of those laws were the descent of the 
sovereignty to males in the exclusion of women, the depriva- 
tion of children by an unequal marriage from the right of 
territorial inheritance, and the integrity of the state from par- 
tition or dismemberment. 

c 2 
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•* vision, the defect of the law as it exists; but respect 
** the privileges of my family abroad. Regulate for Bri* 
♦* tain, but not for the Continent ; and cautiously ab- 
stain from any course which might induce the idea, 
that you meditated an invasion by your enactments 
** of that independence, which out of Britain we all 
** claim as members of a foreign Sovereignty, and of 
'* which I cannot deprive my family, even if so dispos- 
•* ed. Disturb not the fixed order in the succession to 
^* the crown — seek not to establish pains and penalties — 
** inflict no deprivation of inheritance — -impose no dis- 
" ability even on my grandchild, if born abroad, al- 
<* though the next heir to my crown, and degraded by 
" tlie most dishonourable alliance, married even to a 
** minstrel or ballad-singer. I cannot ^ovf you to med- 
*' die with the management of my family abroad; I re- 
serve that to myself, and it is subject to other laws; 
I only want your assistance at home, to guard my 
** family from marrying without my consent. I leave to 
'* you the means of securing to me my rights in Britain; 
" but / charge you not to interfere with my indepen- 
** dance on the Continent," 

The King declares this, and the Parliament replies, 
" Sire, we have taken this matt^ into our serious con- 
sideration — we have attended to your recommendation,, 
and we have sought to accomplish your wishes — we 
have regarded the independence of your family, and 
we have taken care, by adopting the language, aa 
used by your Majesty, to prevent the possibihty of its 
being thought that we pretended to prescribe regula- 
tions for the marriage, on the Continent, of any 
members of your family, who, we are aware, are> 
abroad in no respect subject to our jurisdiction. We 
have not done this by the introduction of a formal 
proviso or exception, wliich would have implied, that 
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^^ if omitted the statute would have operated against 
** theiiii and have appeared to claim a right on our 
** part of future enactment against their liberties. We 
" leave to your Majesty the ordering of your family, 
*< and it will be with yourself, in your wisdom, to per- 
jnit your sons to travel in foreign parts, or to restrain 
them from quitting the realm. We have splendid 
establishments for education in Britain. By being 
** brought up at our English universities they will find 
** their rank in the Statiej they will imbibe, even in aca- 
** demic habits, the true spirit of the Constitution — they 
will form intimacies, not with strangers or persons of 
inferior degree, but with British nobles, and with 
those fit to move in the circle of their society. Mutual 
** regard will thus arise between themselves and the 
British nation, and prejudices, so long entertained, 
will be effectually removed; we vdW also vote them, 
hereafter, princely revenues, to which, as an appan- 
age, your Majesty may add considerably from the 
revalue of your foreign dominions. We might have 
made a new limitation of the Crown ; we might have 
enjoined them abstinence from certain acts, under for- 
feiture of their rights; but such was not your Ma- 
^' jesty's pleasure or recommendation. We Imve guards 
*^ ed them as well as we can, but to prevent their mar- 
S^ riage against your will is impossible; we could only 
have disinherited, by a new limitation of the Crown, 
their issue. We wish your Majesty justly to discern, 
that we could not deal with your sons as his Most 
Christian Majesty with the Princes of France subjects 
solely of the French crown, nor could we enact in their 
regard regulations and prohibitions, which would 
have bound in England and throughout the world 
the issue of Queen Elizabeth, or at a later period 
of Queen Anne, subsequently to the Union with Scoti* 
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** land. We have done, however, all that we eould, 
** as a means o£ deterring your family from marrying 
** without your consent; and we have declared them 
•* incapable of marriage^— that incapacity, however, can 
*' attach at any rate only whilst locally in Britam; but 
** they may claim, hereafter, in a Court of Law,' tbenr 
** indep^idence of that enactment. They may insist 
** upon their immunities as foreign Princes. Upon 
** principles settled in the law of nations they jnay 
** even maintain, that a maniage solemnized in your 
** own palace is to be held as solemnized in Hanover 
•* itself. Tlie Judges themselves may be compeUed to 
** declare that construing our statute with r^r«ace to 
•* the established law of Europe, to the character of the 
*< parties, and especially to your own recommendation 
^* which it recites, neither by the law of nature, of 
** God, of society, nor even of Pai'liament itsdf, can it 
** be expounded as invalidating matrimony, or as creat* 
*' ing disherison in any member of your &mily, in 
" the case of a marriage solemnized actually, or in le- 
" gal contemplation, within a foreign country. Wo 
" have, in this respect, acted consistently with thete- 
" nor of our conduct ever since 1688. We have been 
** anxious to prevent the marriage of those in the order 
** of succession of the Crown with Papists j but we were 
** aware that this could not be accompli^ed, and ther^ 
*^ fore we have declared such persons incapable of suc- 
** ceeding to the Crown, limiting the succession only to 
" such as may be Protestants. Had we conceived the 
" possibility of preventing marriage abroad, we should 
** have declared such marriage with Papists null and 
" void, for our own security, and the certainty of right 
f* in the succession of the Crown; but we knew, that 
*♦ absolutely to prevent marriages, in. such cases, was 
** impossible. Our present Act cannot have greater ef* 
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** feet. We present it to your Majesty as all that we 
** can offer, valeat qtiantum valere potest. We have 
** not been able to avoid shewing its inefficacy upon the 
^ face of the Act itself, but we have left it to be di»- 
** covered only by the inquisitive eye of lawj'ers. We 
** have not proclaimed it openly to your family, or in- 
" striMSted them in the means and arguments by which 
•* it may be proved to be inadequate to prevent their 
** marryhig abroad, even if such had been, which it is 
** not, the desire of your Majesty, as expressed in terms 
** sufficiently intelligible in your Royal recommenda- 
« tion.'* 

It appears from the debates upon the passing of this 
Act, to have been admitted by Ministers, that part of 
die statute, especially the third and last clauses, was con«4 
templated only in terrorem; at all events, it should seem 
the only true and consistent mode of construing this 
Act of Parliament, to read the first enacting clasue, as if 
after the words, ^^ shall be capable of contracting matri- 
** trimony," were added the qualification " within Great 
'^ Britain." It is a natural implication in a clause which 
so cautiously avoids even the appearance of regulating 
marriages that may be contracted abroad — ^whicli clear- 
ly refers only to marriages solemnized in Great Britain, 
since it prescribes solemnities that can be observed only 
within- its locality— which, without express words of 
extension to parts beyond sea, cannot be understood to 
involve such a comprehension, agreeably to received 
rules in the exposition of statutes, and which cannot 
bind British subjects, generally, throughout even the 
British Empire itselt It could not establish any incapa- 
city of contracting matrimony, on the part of Princes, 
in Ireland; and upon the same principle, on which the 
marriages at Gretna-Green are held to be perfectly valid, 
although contracted without the intervention, of a cler- 
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gyman^ a lloyal marriage solemnized in Ireland must 
be equally available ; as being the lawful exercise of a 
natural right, in a territory where the qualification of the 
Royal consent, first had and obtained, is not required by 
the local regulations of that territory, or by any genej- 
ral law of the state, as essentially necessary to the validity 
of the marriage contract. It is impossible to dis- 
tinguish the one case from the other, and it would 
be equally impossible to conceive an incapacity con- 
comitant upon a person in a third and foreign country, 
which does not attach upon him generally in the do- 
minions of the Crown, to which he may be subject. 
An incapacity only local, and prevailing only in a parti- 
cular district of the country of which an individual i3 
generally a citizen, cannot become universal and conco- 
mitant upon his person, tliroughout the world. The 
idea is manifestly absurd, and the opinion in the sen- 
fence pronounced upon this subject by the Court of 
Arches, must upon consideration be thought to be as^ 
manifestly erroneous, at all evaits, in its effect^€ti 
connected with the law of inheritance, perfectly nuga- 
tory. 

When a state has not over a citizen plenum domi- 
nttmij it can create no incapacity of contracting mar- 
riage out of its own jurisdiction. It can proceed only 
by debarring the issue of a marriage from a right of suc- 
cession to property, within its locality. The right of con- 
tracting marriage, and of succession to })rqperty, are 
established upon separate grounds: the one is a right of 
nature, the other merely of positive institution. Mar- 
riage may be allowed, and succession denied; but in the 
absence of deprivation, estaWished by express unequt-^ 
vocal enactment^ the right of succession in the issue is 
engrafted and consecutive upon the marriage of the 
parents. Heirship result* from marriage, unless the law 
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of the State shall expressly and precisely otherwise or- 
dain: and those States which have wished to create the 
incajpadty of contracting marriage by positive enactment,, 
aware that it can prevail only within their own. terri- 
tories, will generally be foimd to have declared the issue 
of such marriages incapable of succession. It is in the 
power of the State to enact regulations for the mar- 
riages of its sidyects out of its dominions. It may for- 
bid the intermarriage of its subjects with foreigners, or 
with persons of a different persuasion in religion. But 
such ordinances before they can operate, both to pre- 
vent marriage and create disherisoil, must be express^ 
clear, and unequivocal — they must be the general law of 
the Whole State. 

The law of England is peculiarly jealous of the alle- 
giance which it claims from all tnose, whom it considers 
to be its subjects, and will claim it even from the cir- 
cumstance of accidental birth; but it is not tlie genius of 
our system to impose upon them restrictions^ in the ei^- 
ercise abroad of natural rights. Our law, both public 
and domestic, is a law of liberty; and in the articles of 
marriage no such restrictions whatever are imposed up* 
on its subjects beyond sea. They are specially exempt-^ 
ed, ex majore cantela^ from the operation of this Mar- 
riage Act, and as Lord Mansfield expressly declared 
upon the bench, the law of England " is liberal in 
** this respect." It leaves marriage to be regulated by 
the general rule applicable to other persoiial contracts, 
the law of the country where it may be solemnized *. Such 

* Having adverted in a former note, to the cases of dispav' 
agementy it may be proper to make some observations upon 
that point, as applicable to this connection. Even if it 
should be thought to exist in this case, with reference to 
any question of German inheritance, it will not defeat the 
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must ever be the rule of a great and commercial country, 
whose citizens are dispersed over all quarters of the 
globe, frequently settling in the remotest regions of thei 
world. 

validity of the marriage contract In the law even of Ger- 
many, disparagement excludes the issue only from feudal, 
not from civil succession. 

The law of deprivation from feudal inheritance appears to 
have existed in the 12th century, and to have continued 
until the late subversion of the German Empire. It is 
not easy, however, to define by what it is constituted. In 
Mr. PfeffePs work, it is thus described: " On appelle ainsi 
** tout mariage contracte par des personnes, dont la con- 
** dition est essentieUement differente, comme d'un honune 
•* libre avec une esclave, ou d*un Prince de PEmpire avec 
•* une Bourgeoises ou meme avec une simple demoiselle.^* 

This definition obviously does not apply to the connection 
tmder consideration, and it should seem that a difference 
is to be taken with respect to Germany itself, between al- 
liances formed toitftin, and toitkout the Empire. Common 
sense must place the power and grandeur of the House of 
Norfolk, or Hamilton, in the diet of the British Empire, 
beyond that of petty German Princes, some of theHL ftot 
able to subsist upon the revenues of their territories, and 
compelled to seek seirice under a neighbouring Sovereign. 
In Germany principalities are so abundant, that the re- 
striction of marriage, in respect of feudal inheritance, to the 
issue of blood mutually sovereign, is no more than if a 
Peer of Britain were compelled to marry only in the order 
of nobility. Out of Germany the same strictness is not 
required. The Queen of George I. was the daughter of a 
lady of the House of Olbreuse in France, married to George 
WiUiam Duke of Zelle. The true consideration, perhaps^ is 
whether the party belong to the order nobUiiatis minoris^ 
out majoris. Where in a distinct country the sons of 
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The law of Scotland, in its present system, is equally 
liberal; but in its regard to the locality of marriage j 
in the article of inheritance, it will, to a certain degree, 
accommodate its own institutions to those prevalent in 
foreign countries. It has been already stated, that illegi- 
timate children are legitimated by a subsequent marriage 
of their parents, provided the parties have (from the 
period of their birth) continued free and capable, at all 
intermediate periods, of intermarriage. Should, howe* 
ver, such marriage take place where the doctrine of the 

the Sovereign, and foreign sovereign Princes, accept titles of 
nobility^ there can be no disparagement in marrying persons 
of that class. This may be proved by ancient writers. . 

In Guillim's Display of Heraldry, 16'^2, page 424, it is |/ 

observed of the dukedom of York, " That of elder times it 
" was but an earldome, and yet then was an honour of such 
'* high esteem, that it was annexed to the Crowne, as ap- 
** peareth by King Richard the First, who having conferred' 
" the title of that county on his nephetv^ Otho Duke of Brun-- 
" scoicke^ the Yorkshire men repined thereat, saying, they 
* woidd yield no homage to any but the King, until such 
*' time as they might speak with the King, and see him face 
" to face;" upon which, it appears, the earldom of Poictou 
was given in exchange. 

The same author, page 460, says, ** The title of Earle is 
^ very ancient, the dignity very honourable, their calling 
** being in signe of their greatnesse adorned with the lustre 
** of a coronet, and themselves ennobled with the stile of 
** Princes." 

In deciding upon a question of inequality with respect to a 
marriage contracted with a foreign lady, I apprehend a Ger- 
man feudalist would be disposed to regard the general estima- 
tion and practice of a foreign country. It is a maxim of hon- 
our in England, that all Peers are equal, (omnes pares pares) 
but by the King, Earls are styled cousins; Barons only vxU^ 
Moved, 
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canon law in this respect is not received, the legitima- 
tion is not held to take effect, and the son bom after 
the marriage will alone succeed. It maybe proper to 
observe that in former times, previously to the Union, 
the Scottish Parliament was in the habit of prescribing 
regulations for the contracting of marriage, by its sub- 
jects beyond its territories. This was done by express 
enactment, prohibiting the parties from marrying in 
England or Ireland but agreeably to a prescribed mode, 
not invalidating, however, such marriages, but only im-^ 
posing penalties upon a transgression of its regulations. 
Wliere it has created absolutely a personal incapacity of 
marriage, it has taken care to deprive the issue, by ex- 
pres.s enactment, from the right of inheritance. TTius 
the Statute of 1600, which renders an adulteress inca,- 
pable of marrying with the adulterer mentioned in the 
proceedings under which she is divorced, declares that 
the issue of such a marriage shall not succeed to either 
parent. 

. In the former Publication Lhave been led into a sin-* 
gular error by the Court Kalendar, supposing the Duke 
of Sussex to be a Peer of Scotland and a,lso of Ireland. 
1 had conceived, that the Articles of Union had reserved 
power to the King of creating such peerages in favour 
of his own family, as a niark of honour to each country. 
Upon referring, however, to the several Statutes, I find 
there is no such reservation. His Royal Highness, it 
is true, is Earl of Inverness in Scotland, and Baron of 
Arklow in Ireland; but he is not properly a Scottish Earl 
or Irish Baron. These dignities are peerages of the 
United Kingdom. 

By what rule is the succession to these dignities to be 
decided? The question is novel, and the case differs 
materially from that regarding the inheritance of land. 
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TThe latter must always depend upon the law of the place 
where it is situated; but peerages created subsequent to 
the several Unions with the two Kingdoms, are declared 
to be, by that with Scotland, of Great Britain; with Ire- 
land, of the United Kingdom. The law of Scotland dif- 
fers essentially and irreconcileably from that of Eng- 
land, with respect to legitimacy, and to the right of in- 
heritance. Persons can succeed who are held ill^ti- 
mate in England ; and those, whom the law of England 
would allow to inherit, are expressly excluded by the 
law of Scotland., A person may, defactOj be legitimate 
in Ireland, and not so in England. 

How, under such circumstances, is the inheritance of 
the peerage to be regulated? There appears to me but 
one mode: allowing the succession according to the 
law of the place named in the patent. The King in 
granting a dignity must be presumed to be acquainted 
with the difference, which prevails in the law of descent. 
"When, therefore, a place is described in the grant, it 
must be held as the indication of the Royal pleasure by 
what law it shall descend, and by what description of 
heirs it shall be enjoyed. The Articles of Union have 
not provided for such a case; and it appears to me that 
it is only by such a determination, in the absence of all 
such provision, the difficulty can ever be obviated. The 
Articles of Union do not preclude the King expressly 
from making Peers of Scotland; they only exclude, by 
implication^ those who may be so made, from the exer- 
cise of certain local privileges, investing them, however, 
with more extensive rights *. A Scotsman made a Peer, 
under a title of dignity from a place in Scotland, with 

* How would a grant from the Crown, of a Scotch Peer- 
Age be construed; as null, or as of the United Kingdom? 
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jraoainder to hisi heirs male, has a right to claim oF^ 
tke^ Imperial Parliament that it shall descend to the 
pexiK>n whom the law of Scotland designates as sudii heir 
malei and the person answering in Scotland that de^ 
flcription should seem entitled to claim of the Crown his 
writ of sunmionS) as the person whom the King hais 
designated in the limitation of the patent. It should cei> 
tainly seem that he has as much right to claim that he 
•hall not be disinherited by the local law of England, as 
the son of a notour adulterer, bom of a marriage with 
an adulteress solemnized in England, that he shall not 
be disinherited by the local law of Scotland, in respect 
of a dignity described of a place in England. The same 
reasoning will hold with respect to digraties described 
of a place in Ireland. If this be not adopted, it may 
happen that no succession of a dignity can take place. 
One son may not be able to succeed, because he is not the 
heir in the contemplation of law in England; and tho 
other because he does not answer that description in 
Scotland. How can this difficulty be reconciled but by 
the rule which I have suggested ? 

With these Obsarvations, reserving a right of future 
discussion as to the l^al effect of a marriage in England, 
declared in facie ecclesia, in a parochial churchy after a 
proclamation of bannsy (a proceeding not required by 
law in a Royal marriage, and therefore the more solemn, 
a proceeding which gives notice to all the world to express 
their dissent, and which concludes eveti the King himself^ 
HI the case of ot/ier minors^ although actually under his 
guardia?iskip exercised through the Lord Chancellor) affect- 
ed only by a Statute, from the peculiar wording (rf which it 
is doubtfid whether the declaration of the Royal consent, 
under die great seedy be essential ]to the validity of a 
marriage — I leave the matter to the consideration of the 
prpfessional reader. I have been content with invest!'* 
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gating the efiect of a marriage abroad— with endea- 
vouring to demonstrate that to such a marriage the Sta^ 
tute under review was not intended to extend — does not 
extend — cannot be made to extend, — and that the sen- 
tence of the Ecclesiastical Court, as evidence in this re- 
spect against the issue, is a nullity. I have wished to 
establish their claims to consideration, not by any argu- 
ments of evasioUj but by a reference to the origin, to 
the history, to the intent, and even to the strictest letter 
of the ROYAL MARRIAGE ACT. 
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